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INTRODUCTION

Throughout the 1970s and 1980s the rhetoric of equal rights for
women has gained considerable currency in Australia. It manifests
itself in a plethora of law reform measures, such as laws
proscribing discrimination on the grounds of sex and marital
status, and affirmative action programmes at the federal level and
1 some of the Australian states, designed to secure equal employ-
raent opportunity for women in the workplace (Ronalds, 1987).
These laws address the ‘public’ world of the workplace and the
Emﬁrmr but leave unregulated the ‘private’ sphere of home and
family. During this same period, Australia’s national family law
rmm. been wansformed from a fault-based 10 2 no-fault divorce
regime. Major debates have taken place about issues such as the
basis for allocating matrimonial property on divorce (e.g.
Women's Electoral Lobby, 1981, 1985: and Australian Hlm,i
Wm.mc:d Commission (ALRC), 1987b}, and about the appropriate
mix of public and private support which should be accorded to the
children living in one parent families (Cabinet Sub-Commitiee on
Maintenance, 1986). Some of the argumerits that have been
employed in these family law debates have proceeded from the
same assumptions about the need to secure formal legal equality
vﬁim.a: women and men as have informed the debates in the
‘public’ sphere.

Eowm recently, the issue of child custody has been placed on the
public agenda by a varicty of different and contradictory interest
groups. In particular, the advantages of joint custody have been
Increasingly extotled in Australia, presumably as a response 1o
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moves i that direction in other jurisdictions, most notably in the
USA. Mich of the enthusiasm for jomnt custody appears to be
groundesd in rhetorical arguments about eguality between women
and roen, in this case between mothers and fathers. Perceived as
one of the few areas where historically the law has ‘favoured’
mothers, joint custody is now mooted as a ‘script for equatity’
(Lehmarn, 1983, p. 66).

This chiapter will canvass the nascent debate about joint custody
in Ausirzlia and examine its origins against the background of
current laws relating to guardianship, custody, and access to
childrer. The arguments of the proponents will be scriztinized
with a view to discerning themes within this debate. In particular,
the maoe.ﬁm band of fathers’ rights groups and their support for
joint cus-ody will be examined and it will be suggested that their
use of ‘equality’ rhetoric and their resort to charges of ‘discriminat-
ion’ against them by the Family Court of Australia in custody
cases represents a backlash against what these groups perceive 1o
be advances made by women through, amongst other things, the
enactment of anii-discrimination faws.

In fact. for all of these ‘reforms’, women 1n Australia have not
been pav.icularty well served by their achievement of ‘equality’
when one considers matters such as women's and men’s relative
wage rates and the increasing trend towards the ‘feminization of
poverty’, as evident in Australia as it s in the US and elsewhere. In
addition, at an ideological level, single parents (ie. custodial
mothers) have become the new ‘undeserving poor’,! as recent
reforms 10 the social security system and the collection of child
mairitens nce demonstrate.

1 will start with a brief discussion of the Australian family law
systern. Current custody law, some of the reported decisions, and
the (sparse) empirical data on custodial dispositions will then be
canvassd. Next, the chapter will examine the azguments made in
mm<o\mw)g ‘Joint custody’, pointing out the range of disparate
meaning: attributable to this concept. It will be suggested that in
the conte:it of current Australian custody laws, ‘joint custody’ is a
vague term, easy to invoke in rhetorical debate but difficult to
define. It will be demonstrated that proponents use the concept in
varying, and at times contradictory, ways, thereby rendering
proper < bate, analysis, and assessment difficult. Finally, a brief
accouni of the ‘poverty of equality’ for women in Australia is
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‘5:028 by discussion of some of the possible implications were
joint custody 10 become the preferred custodial disposition in
Australia,

It will be argued that debates about custody now taking place in
Australia fail 1o locate this issue in the much broader context of
%c:ﬁ.z.m cconomic and social disadvantage. By discussing the
issue in tsolation from the material situation of women and mer,
particularly the economic consequences of divorce, the debate has
taken place largely in rhetorical terms only. This can be contrasted
with the way other family law issues, such as matrimonial
property law, have been approached in Australia. Unless and uniil
the debate is broadened, and realistic account is taken both of
S..Qdm:.m fmancial position relative to men, and the unequai
distribution of child care responsibilities, Joint custody’ will
continue to develop particular ideological purchase in securing
(or restoring) authority in the guise of ‘equality’ for men. In
addition to providing a ‘script for equality’, ‘joint custody’ may
m:mo serve a further ideological function by constructing and re-
inforcing a notion of the ‘eternal biological family’ (Sevenhuijsen,
1986, p. 336} as the legitimate organizing structure of society. This
operates with total disregard of significant changes in the way
people choose 10 live their lives in the 1980s.

THE AUSTRALIAN FAMILY LAW CONTEXT

Under the Australian constitution, the naitonal, or federal,
parliament has only limited law making powers over family law,
extending to laws about marriage and divorce, and laws which
deal with the children of those marriages {Jessep and Chisholm,
1985). Issues involving family relationships not formalized by
marriage, and those concerning ex-nuptial children, are left to the
six states and two territories to regulate. This situation changed in
1988 after lengthy negotiations between the Commonwealth and
state governments finally led a majority of the states to reler some
ol their powers over family matters to the Commonwealth
(Guthrie and Kingshott, 1987). However, this unified system Is
only recently established and the case law referred to in this
chapter was generated under the previous separate systems of
federal and state family law.

The single most significant reforming event in Australian
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lamily fow was the enactment of the Family Law Act 1975
(Commoawealth) which overhauled laws governing divorce,
maintenance of spouses and children, matrimonial property and
custody, guardianship, and access to children. Under the Family
Law Act, the single ground for divorce is trretrievable breakdown
ol marriage, evidenced by twelve months’ separation {s.48}. The
Act's urdderlying philesophy is that marriage breakdown is an
inevitac.=, if regrettable, fact of life, the consequences of which
should be dealt with as painlessly as possible, without attribution
of fault, To implement this, a national specialist court, the Family
Court ol Australia, was established. The legislative scheme s
gender neutral. Women and men have equal access 1o divorce,
maintens nee is available equally 1o women and men, based on the
criteria of need on the one hand and capacity to pay on the other,
and an attempt has been made, in the provisions dealing with
matrime nal property, to deal fairly with the different {inancial
and non-financial contributions made by women and men Lo the
acquisition of matrimonial assets (see, generally, Finlay, 1983; and
Dickey, :985). In this chapter, unless explicitly stated, the cases and
statutory provisions discussed arise under the national family law
system. I, is, however, notewarthy that the reforms of the 1970s
which replaced the previous and acrimonious fault-based system
under the old Matrimonial Causes Act have to some extent filtered
through to the states, at least in relation to issucs of guardianship,
custody, and access to ex-nuptial children (Guthric and Kingshott,

1987).

Australian custody law and praciice

“The Fammily Law Act provides that, subject to any contrary orders,
both pazents are guardians of any child of the marriage and have
joint custody (s. 63F(1}). Guardianship refers 1o the responsibility
for e child’s long-term welfare and gives a parent all the
commos  law rights, powers, and dutles, other than those
involvini z daily care and control (s. 63E). It is the latter aspect
which /5 encompassed by the notion of cusiody (sometimes called
‘physica custody’ in other jurisdictions and, prior to amendments
1o the “amily Law Act in 1983, referred to in Australia as ‘care and
controt’y

Despi-c the clear statement in the Act that, in the absence of a
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contrary order, both parents are guardians and have joint custody,
the Family Court has not interpreted this as giving rise to any
presumption in favour of joint guardianship or joint custody
where disputed cases are taken to the court, and such orders are
rarely made (Horwill and Bordow, 1983; Nygh, 1985; Family Law
Council, 1987). Instead, in disputed cases of guardianship,
custody, or access, the court is given broad powers to make orders,
all of which are subject to the statutory requirement that ‘the court
shall regard the welfare of the child as the paramount consider-
ationt’ (s. 60D).

In 1979 the High Court,? in a rare consideration of child custody
principles, firmly rejected any official endorsement of the ‘mother
principle’ or the ‘tender years’ doctrine as a determinant in custody
cases, stating that a preference for mothers, especially in cases
invoiving young female children

1s nnot, and never has been, a rule of law. 11 1s, or was, a canon of
common sense founded on human experience. . . . In earlier days,
when there was no role for a father in the upbringing of
children and in the running of the household, the care and the
upbringing of children was left almost entirely to the mother
who was able o devote the whole of her time and attention to
that responsibility and to household affairs.

But the court went on 1o state, without citing any evidence for this,
that

there has come a radical change in the division of
responsibilities between parents and in the ability of the mother
to devote the whole of her time and auention to the household
and to the family. As frequently as not, the mother works,
thereby reducing the time which she can devote to her children.
A corresponding development has been that the father gives
more of his time to the household and to the family. (Gronow v.
Gronow, 1979, p. 528, per Mason and Wilson In

However, only three years earlier, a New South Wales Supreme
Court judge had stated:

[ am directed by authority to apply the common knowledge
possessed by all citizens of the ordinary human nature of
mothers. ... That knowledge includes an understanding of the
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strong natural bond which exists between mother and child. It
i ludes an awareness that young children are best off with both
parents, but if the parents have separated, they are better off with
thexr mother. The bond between a child and a good
mother. . .expresses itsell in an unrelenting and self-sacrificing
fondness which is greatly to the child’s advantage. Fathers and
steomothers may seck to emulate it and on occasions do so with
lerable success. But the mother’s attachment is biologically
desermined by deep genetic forces which can never apply to
them. (Epperson v. Dampney, 1976, p. 241 per Glass JA)

This attitude, though not formally part of the legal framework of
custady law, may well reflect COMMUNILY practices, as {wo recent
rescarch reports indicate. In 1983 the Australian Institute of
Fairily Studies (AIFS) was commissioned to conduct a major
empirical study of the economic consequences of marriage
breaidown. This research included custodial outcomes in
recognition of the financial Impiications for both parents,
partirularly the custodial parent (Australian Institute of Family
Studies, 1986, p. 269). Although the Institute reported “a relatively
high percentage of younger men who had care and control of one
or beth of their children’ (13 per cent continuously; 17 per cent
after @ change ol parenting), it was still overwhelmingly women
who fooked after their children on a full-time basis (p. 268). They
concluded:

De:pite the increasing emphasis in research and media reports
on the growing participation of fathers in the parenting process,
1t 15 still unusual for fathers to have the custody of their
children. It appears that society at large still sees the aurturing
of children as being the primary responsibility of wornen. (p.
268)

The :nly other Australian study on the outcome of custody cases
(Horwill and Bordow, 1983) found that fathers had a greater
likelihood of being awarded custody in defended than in
und:ended cases. In that study, which tooked at all orders made in
1980 1n the Melbourne registry of the Family Court, 79 per cent of
orders, including consent orders, vested sole custody {care and
contiol) in 1he mother. Defended cases accounted for only 10 per
cent of the total; of these, [athers obtained sole custody in 31 per
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cent of cases. Added to this were ‘split’ decisions involving either
separating children, or awarding joint custody; alter these were
taken into account, care and control (now ‘custedy’) of at least one
child of the family was awarded to the father in 44 per cent of cases
(Horwill and Bordow, 1983, p. 30; see also Nygh, 1985). It should
be noted that this study was expressly undertaken to respond to
claims by fathers’ rights groups (specifically, The Army of Men)
that the court discriminated against them and in favour of women.
They had claimed that men had a less than 2 per cent chance of
gaming custody (Horwill and Bordow, 1985, p. 1).

A Family Court judge has suggested that the outcome of the
1983 study demonstrates

that the mother preference is still alive and well in the general
community, the fathers generally not contesting custady. The
fact that fathers do appreciably better in contested cases does not
mean, of course, that if only more fathers were encouraged to
stand up for their rights, more would gain custody. The figures
do not suggest how many successful [athers will personally
undertake the caring responsibility and how many delegate that
responsibility to relatives, de factos, new spouses or hired help.
(Nygh, 1985, pp. 67-8)

While the mother preference may be ‘alive and well’, it would be
misleading to assume that all mothers are similarly favoured.
Lesbian mothers, for example, received short shrift from the
Family Court in a number of early cases (see Anon, 1980:
Harrison, 1980; Rights of Women Leshian Custody Group, 1986,
Chapter 16). While the current position of the Family Court is that
tesbianism per se will not disentitie 2 woman from custody, in
several cases a number of conditions have been placed on these
mothers’ custody awards (compare, e.g., PC and PR, 1979, and In
the Marriage of L, 1983).

A woman's involvement in the paid workiorce can sometimes
raise questions about her fitness as a parent and lead to the father
being awarded custody even though the father will delegate the
children's day-1o-day care to other women. In one such case
(Mathiesen and Mathiesen, 1977) three older children were living
with their father, while the youngest, a daughter aged 6, was with
the mother and her de facto husband. The mother worked full
time, and the child was cared for alier school in another woman’s
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house nnttl the mother returned from work. The judge awarded
custody 1o the father. Amongst the other reasons for this, he
expressed the view that this case was ‘an illustration of role
reversais in our community. . .. The husband. . has ailored his life
s0 as to act as mother and father to the three older children,
running the home efficiently and well with assistance from the
older daughter and his mother and sister’ (p. 76, 221 per Fogarty J).
In anctagr recent state court decision concerning an ex-nuptial
child thiz judge made clear his disapproval of the mother’s

tendnney o allow herself 1o be so absorbed by her personal
ambitions as to show a lack of maternal feeling towards the
chilceen and to be unconscious of and unsympathetic to their
emotonal needs (p. 297).... The defendant was and still is a
working mother. Prior to and at the time of the previous
hearirg she was enthusiastically pursuing a career which placed
a strain upon her ability 1o cope with the demands of her
domestic life and her children. (Harrington v, Hynes, 1982, p.
302 p1 Holland J)®

In both <f these two cases, the judges expressly suggested that the
parties ere equally situated as full-time workers who would need
to accorrunodate their time to the care of the children. In both cases
also, the judges referred extensively to the women who would care
for the children if the fathers obtained custody (in the first the
older daughter, the mother, and the sister, and in the second the
new wite], yet in neither case did that dewact from the judges’
notion that the parties were under ‘equal handicaps’ in their
ability t¢ care for their children. When the relative re-partnering
rates of men and women are taken into account (Australian
Institute for Family Studies, 1986, pp. 58-9), it becomes clear that a
{ull-tinae male worker is much more likely than his fernale counter-
part to ive a ‘mother substitute’ to care for the children, a matter
that at lcast one Family Court judge has expressly acknowledged
(Nygh, 1985, p. 68). In this way the ‘equal handicap’ of
particivation in the workforce may well result in men being
awarderl custody where there is little else 10 choose between the
parents.

One sardcularly egregious cxample of this phenomenon
received some public notoriety in 1987 when questions were raised
about “lie case in Federal Parliament (sec Austrahan Senate, 1987).
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Two professional parents (both were medical practitioners) were
in dispute over custody of their children {Ward v. Ward, 1987}, The
judge awarded the wife custody on a conditional basis; on 6
August she agreed to the wife having custody if, but only if, she
resigned her job and was pregnant by her new husband by 7
October. In her judgment on 6 August, Murray J had stated “The
major question mark hanging over the wife...is whether she
would be prepared to sacrilice her career for the sake of the
children.” The wife had told ihe court that she wished to complete
her specialist qualifying examinations and continue 10 work part-
time. She had also stated that she planned 1o have another child
with her new husband. The judge decided that the wife would not
give up her job - ‘she wants her cake and eat it 1oo - unremarkable
i these days of equality of opportunity’ (p. 19). When they came
back to the court on 7 Qctober, and the wife had not become
pregnant, she awarded custody to the father, despite the fact that
she had earlier commented that the father, at 57, was more like 2
grandfather to the children, two young girls. There was, of course,
no suggestion that the father give up his job in order to qualify as
a suitable full-time parent, and it was made clear in the judgment
that his new wife would undertake the day-to-day care of the
children.t

It would be misieading to suggest that these cases described are
clear evidence of a trend against working mothers and demonstrate
the courts’ favouring of fathers as custodial parents. The AIFS
study and the Family Court’s research (Horwill and Bordow, 1988)
mentioned earlier demonstrate that disputes about custody are
infrequently litigated, with most arrangements being made by
agreement of the parties. Clear trends are not readily discernible
from adjudicated cases and, far less, from the small nuraber
reporied. And, as noted, in the absence of a court order, both
parents remain guardians and have joint custody under the Family
Law Act.

Reported case law does, however, demonsurate the Famity
Court’s early position that joint custody {guardianship) orders
were 1o be made only in exceptional cases. This has since been
rejected by the Full Family Court (see In the Marriage of Chapman
and Palmer, 1978; In the Marriage of Cullen, 1981). Ifany common
theme emerges from the reported cases, 1t is that the Court is most
likely 10 order joint guardianship where it believes that the parties
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will be able 10 co-operate in matters concerning the child's welfare
{Chishalm, 1987, p. 1,513 .

Availzhle Australian data indicates that joint guardianship
orders ave made in 21 per cent of defended disputes (Horwill and
Bordow 1983, p. 31). However, joint physical custody 1s rarely, if
ever, awarded by the Court. The Family Court’s study further
demonstrated that there was no significant diiference between the
recipients of care and control under joint or sole custody (guardian-
shipj orders. But as more overseas jurisdictions amend legislation
to require some form of joint custody, and as more advocates,
particularly from influential bodies like the Australian Institute of
Family >wdies (Edgar, 1986) and the Family Law Council (1987),
propos= changes to custody laws in Australia, it is quite likely that
their arguments for reform will gain significant support. Accord-
ingly, 't becomes necessary 1o scrutinize what ‘joint custody’, as a
reform peoposal, signifies.

TH!: POLITICS OF REFORM: THE MOVE TOWARDS
JOINT CUSTODY

Elsewhere, a number of commentators have pointed out that *joint
custody’ has a range of disparate meanings covering a variety of
siuations. Accordingtly, there is no guarantee that a court order of
jeint legal custody will have any real effect on the day-to-day
caretaking practices of parents. Schulman and Pitt (1982) note that
most of th statutory joint custody regimes in the US, as well as the
majority of court orders, expressly provide {or joint legal custody
1ndependently of the day-1o-day care and residence arrangements
(p- 543), and they conclude that many advocates of joint custody
are conczrned more with legal rights than with physical custody,
‘which 15 not even envisioned as part of the concept’. Fineman
{1987) has also suggested that ‘joint custody dispositions, in
practice, continue to resemble sole maternal custody and [ather
visitation’ {p. 3). .

The increasing popularity of the rhetorical notion of joint
custody 11 a number of contradictory origins. Feminist concerns
to transcend the stereotype of women’s place as homemaker and
child carer (e.g. Brophy, 1985; Fineman, 1987; of. Bartletr and
Stack, 1:86) have combined in uneasy association with the
ideology Hf equality to prompt moves in a number of overseas
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jurisdictions throughout the 1970s and 1980s to enact ‘joint
custody’ laws. Some proponents argue that with men and women
now enjoying ‘equal status’, they should have ‘equal rights’ o
therr children after divorce. After all, haven't women complained
that men have not taken sufficient responsibility for their
children? Another argument for joint custody states that while
divorce may separate the adults, there is no basis for ending the
children’s association with both their parents. Such an ongoing
relationship with both parents is said to be in the children’s best
interests (e.g. Edgar, 1986; Mark, 1987). The social work literature
has become saturated with articles with titles like ‘Jomt custody:
affirming that parents and families are forever’ (Elkin, 1987). Joint
custody, like motherhood, is hard to argue against. However, before
attempting to look more critically at the concept, some of the recent
Australian manifestations of this world trend will be examined.

Who supports joint custody in Australia?

In Australia, there has been considerable agitation in recent tmes
for the establishment of a ‘joint custody’ norm to be applied by the
Family Court. However, just as Schulman and Pitt {1982),
amongst others, have demonstrated the variety of possible legal
and practical meanings of joint custody’ in the US, the Australian
debate has taken place in similarly loose fashion. It is accordingly
difficult to discern the extent to which the proponents discussed
here seek merely formal legal ‘rights’ (in the nature of the Family
Law Act’s notion of guardianship) or intend to alter day-to-day
caretaking practices, 1.e. they seek a presumption in favour of joint
custody, akin to shared care and control. Despite the fact that it
was earlier feminists who most clearly argued that men should
share the care of their children, most of the recent agitation about
custody in Australia has come from men. Some of it derives from
reputable institutional sources such as the Institute of Family
Studies (see Edgar, 1986) and the Family Law Council (1987},
which in its recent report on access has also expressed a preference
for a move towards joint custody, although it has done so without
indicating precisely what is envisaged by this propaosal.

In 1986 the Australian Law Reform Commission (ALRC)
conducted public hearings as part of its work on the Jaw of
contempt.® These gave fathers’ rights groups an unprecedented
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forum in which to air their grievances about the current family
law system. The majority of those who gave evidence did so in
response to the contempt and family Jaw aspect, though this was
_only ore part ,of the total project. Of the seventy-one oral
submissions made, {orty-six were from fathers’ rights groups such
as Lore Fathers” Association, Men's Conlralernity, Families
Against Unnecessary Legal Trauma (in Divorce) {FAULT), Family
Law Avtion Group, Parents Without Rights, Family Law Reform
Associution, Divorce Law Reform Association, Fathers Against
Discri nination in Custody, or from individuals sympathetic o
their position. These groups also made seven written submissions
{see Auvstralia Law Reform Commission, 1987z, pp. 605-9). By
contrast to the disproportonate representation of these groups,
single custodial mothers, or organizations representing them, were
notably absent, even though their interests were directly affected
since they are potentially subject to contempt action by the Family
Court for defying access orders.s

Although it was made clear early in the course of the hearings
that custody was clearly outside the terms of reference {Australian
Law Reform Commission, 1986, p. 11), many of the men who gave
evidence expressed their view that the law should require Joint
custody. California was cited as the example to {ollow. where, it
was sumiitied, it was ‘working fantastic’ {Barry Williams, Lone
Fathers Assoclation, Australian Law Reform Commission, 1986,
p- 11 s22 also Mr Weeden, Lone Fathers’, p. 198; Mr Seare, p. 209;
Mr Romeyko, p. 667).

These men’s arguments in support of what they call joint
custody are threefold. First they believe themselves to be the
victims of discrimination by the Family Court, which is run, in

their view, by ‘radical feminists’. Thus, it was submitted, that ‘05%
of cases [in the Family Court] are resolved in favour of mothers’,
indicating that ‘Justice Evatt [the Chief Judge of the Family Cournt
from 1976-88] and her fellow judges have decided that in 95% of
Australian homes, the female of the species is the better parent’
{(Mr Foster, p. 547). It should be reiterated here that earlier similar
claims by the Army of Men were taken up and refuted by the
Family Clourt’s research section in 1983 (sce Horwill and Bordow,
1983, p 1). Yet to read the wranscripts of the 1986 public hearings,
one weald think that men were never awarded either sole or joing
custody of their children.
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A prolific campaigner for joint custody has been {ormer legal
academic Geoflrey Lehmann, who has pursued the ‘discrimin-
ation’ theme.

Il men can have their children confiscated from them
irrespective of their own moral worth and effort, then they will
be obliged to avoid marriage, vasectomize themselves, become
narcissistic and use women as sexual objects. (Lehmann, 1983,
p. 62)

Sole custody is an anachronistic survival from fault divoree and
an ¢ra when there was, in effect, a legal presumption against
men to balance the discrimination against women elsewhere in
society.

Joint custody would appear to benefit children and parents. It
Is a script for equality. We are proud of our anti-discrimination
laws, vet continue to discriminate against non-custodial
mothers and fathers. We harass the latter for malntenance
payments for children but deny them a normal parental relation-
ship. {Lehmann, 1983, p. 66).

The second argument is that while divorce can end relationships
between adult parties, the child-parent relationship is eternal and
should not be broken. The Family Law Council's support for
‘Joint custody or joint parenting’ on divorce flows from its view
that “it encourages people to consider more carefully their joint
responsibilities towards their children which continue alter
divorce’ (1987, para. €6.13). However, the Council qualified fis
proposal by acknowledging, realistically, that ‘in practice,
communication between the parents on a rational level is essential
if the joint custody arrangements are to be successful’ {para. 6.14).

Family Court judge Peter Nygh is more cautious in his
advocacy, acknowledging Carol Smart’s arguments that joint
custody (guardianship) has the potential 1o preserve the authority
of fathers over families, without their undertaking any of the
disadvaniages involved in actually caring for children (Nygh,
1985, p. 71, citing Smart, 1984, p- 139). Nevertheless, for him, 'this
1s not a reason for ceasing to pursue 1’ (Nygh, 1985, p. 72).

The third related, and at times overlapping argument, is based
around the ‘welfare of the child’, which, it is suggested, 1s best
served by an ongoing relationship with both mother and father.
This notoriously loose concept (see Chapter 4) has considerable
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rheterical purchase, in Australia as elsewhere. However, it can
readily be subsumed within the parents’ own interests. Many of
the men’s groups who advocated joint custody, in reliance on the
wellare of the child principle, appeared to do so in response 1o
their dissatisfaction with access arrangements rather than because
of perzeived benefits to the child.

Despite the fact that maintenance and access are formally not
refated in the Family Law Act, the men who gave evidence 1o the
ALRC overwhelmingly submitted that they were not willing to
support their children financially withoul 1heir access demands
being met (see Australian Law Reform Commission, 1986, e.g. Mr
Aitken, p. 309; Mr Stewart, p. 317, and, for a contrary view, Mr
Bender, p. 578). In fact, recent Australian data indicates that fess
thar *30 per cent of non-custodial parents pay periodic child
mainienance {Cabinet Sub-Committee on Maintenance, 1986, p-
).

Joint custody: some ferninist concerns

As the materiai documented above dernonstrates, joint custody, at
least zs a rhetorical notion, has been placed squarely on the
Austr:lian agenda and - has become much more freqquently
discussed in the family law and soctal work liserature, though
critical consideration of the 1ssue in Australia has been scarce, By
contrast, overseas  writers, particularly feminist writers in
jurisdi tions where joint custody has been enacied by legislatures,
have ircreasingly questioned these developments. Although this
expertence in other jurisdictions may not be readily translatable to
Australia, it is salutary to consider it, if only because of the reliance

+placed by  Australian joint custody advocates On  overseas

develoj:ments, in particular those in California.

It has been suggesied that advocacy of joint custody is associated
with a vacklash against the apparent successes of the women’s
movement through the 1970s and 19805 (see, e.g., Smart, 1986b;
Sevenhu ijsen, 1986). While it is certainly true that the law has
shifted away from the nineteenth-century notion that fathers have
‘absolute rights’ over their (legitimate) children, as Brophy has
pointed out, the backlash against women is misdirected. The law
has not <hifted so as 1o favour women: rather, the shift away from
fathers absolute rights has been associated with an increase in the
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powers of courts who now have a broad discretion under the rubric
of the ‘wellare’, or ‘best mnterests of the child” principie (Brophy,
1985, p. 113). None the less, the ideology of equality has provided
fuel for, in particular, {athers' rights groups, who argue that the
shift away from their ‘rights’ must be redressed. For them, the issue
is clear; if they do not ‘win’ a custody ‘battle’, there is
discrimination and inequality.

In Australia, groups like the Men’s Confraternity’ have been
established 1n response to concern

about diserimination against men in pensions, law, welfare and
education. Concerned about continual atiacks on men, led by
men-hating feminists, who have entrenched themselves 1n
positions of power and influence, in government, media and
education.

Thelr aim 1s not to obtain equality bul total domination of
men at all levels. ... We are concerned also at the contnual
attacks by feminists at the family unit, which have created a
society of single parent families, made motherhood a dirty word,
and also put the job of housewife as the lowest form of human
endeavour, and put de facto relationships on the same fevel as
married couples. ... It is time for the majority of people, both
male and lemale to take on the radical feminists and re-
introduce sanity o our society. (Men’s Confraternity, n.d;
Sydney Morning Herald, 16 October, 1987)

Litigation instigated in various overseas jurisdictions aimed at
establishing that cusiody awards to women are unlawlul sex
discrimination is consistent with these arguments® (Boyd, forth-
coming; De Hondt and Holwust, 1986b). Feminist critics have
responded to the use of equality rhetoric in c¢hild custody debates
by suggesting that there is a need to lock beyond the rhetoric of
equality which in this context has become, MacKinnon has
suggested, ‘equality with a vengeance' {MacKinnon, 1987, p. 72),
to the reality of day-to-day caretaking practices (see Finernan, 1983,
1987; De Hondt and Holtrust, 1986b; Schulman and Piu, 1982;
Polikoff, 1982 and 1983; Uviiler, 1978; Smart, 1986b). Whether we
hike 1L or nog, 1t is still predominantly mothers who care [or their
children in our societies. But that reality, so clearly understood by
feminists, 1s often 1gnored by legislators, courts, and policy makers
mn their zeal o implement ‘equality’.

PHE CHILD CUSTODY DEBATE IN AUSTRALIA .

This commitment to the notion that formal legal equality has
actually changed the way people live their lives has also led w
what Poli<olf has described as ‘a corollary misconception” which
applies to employed mothers, viz. ‘that if both parents work
outside the home, then the care of the chiuldren 1s evenly divided’
{1983, p. 188). This was the view expressed by the Australian High
Court in :ts leading custody decision (Gronow, 1979}, described
above. In another context,'® an Awvstralian state Supreme Court
Judge stated: '

Those incidentally who care to dabble in jurimetrics might care
16 consider what 1s to be made of this: of the seven wives of the
seveny judges of the Court of Appeal, three are in full-time
prolessions or occupations, two are in part-time professions or
occupitions, one was in full-ume employment before marriage,
and ihe remaining one in par-time employment belore
marriaze. I would tunk therefore that all of us have experience
of whnat might be regarded as a more modernn way of life, in
which household tasks are shared. (Samuels, 1982, p. 311)

In fact, this rosy picture of domestic life, where housework and
child case are shared, does not accord with any of the empirical
evidence. Women who work outside the home carry a double
burden as they are also primarily responsible for housework and
child care (e.g. Game and Pringle, 1984; Russell, 1983; Bryson,
1985), but this reality can be easily 1gnored by courts if they eschew
concernt with hard data (Davis, 1987).

Ferninist theorists have pointed out that the ideology of equality
is based sqguarely within the liberal political tradition, the
fundamental premise of which is that society is composed of
{male) individual autonomous actors (e.g. Patemar, 1983%;
O'Bonovan, 1985; Sevenhuijsen, 1986; Bovd, forthcoming). This
has a number of important consequences {or the debate,
Transtated into legal discourse, liberal ideas of equality in the
1580s have: resuited in the widespread use of gender neutral
tanguage, despite the persistence of a highly gender specific world.
And the most common way in which equality claims are
charmetle:” into legal discourse is through the language of ‘rights’.
Both the artifice of gender neutrality in the search for equality {e.g.
Boyle, 1985; Olsen, 1986) and the relevance of ‘rights’ discourse as
a strategv for wornen’s claims (Qsen, 1984a; Kingdom, 1985; but
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cf. Schneider, 1986) have been subjected to important feminist
criiiques which point out the problems in adapting these
traditional legal labels and tools to deal with claims on behalf of
women, a group historically oppressed by law.

Aside from its tendency 1o ignore the reality of child care
responsibilities in the 1980s, gender neuirality can also be used 10
judge the fitness of mothers. A disturbing rend noted in the US,
though not {yet} apparent in reported cases in Australia, is to take
into account the relative economic positcns of the parents, in
order to assess what 1s in the child’s best 1nterests (see Chesler,
1686; Woods, Been, and Schulman, 1983; Polikoff, 1982;
MacKinnon, 1987; New York Task Force on Women in the Courts,
1987). The slightest attention to wage rate statistics, and the
disproporuonately high percentage of single mothers whose only
source of livelihood (at least in Australia) 1s welfare support,
would make it only too clear that, were such a ‘gender neutral’
criterion to be given weight, women would lose their children
almost as a matter of routine. MacKinnon {1987} has suggested
that gender neutral rules like level of income make men look like
‘better parents’, because men both make more money and are more
likely 1o “initiate the building of family units’, i.e. are more likely
to re-partner.

In effect, they get preferred because society advantages them
before they get into court, and law is prohibited from taking
that preference into account because that would mean taking
gender into account....So the fact that women will live their
Lives, as mndividuals, as members of the group women, with
women's chances in a sex-discriminatory society, may not
count, or efse it is sex discrimination. (MacKinnon, 1987, p. 3%)

Olsen argues (1984b) that a consequence of the shift to gender
neutrality in custody laws has been to diffuse the political content
of decisions over custody, turning them instead into individual
disputes between individual men and women, In her analysis of
the rise and fall of the “tender years’ doctrine, she demenstrates that
its demise has had contradictory effects. It can be viewed as
constituting both victories and defeats for woemen, at both
pracucal and 1deological levels. It becomes an ideological defeatin
the sense that when women lose custody of their children, this is
seen as a private, individual matter, thereby overlooking the fact
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that ‘cusicdy decisions also reflect and shape society’s atutudes
towards women and motherhood’. She adds:

Within this privatized perspective, women lose their group
identity  Women no longer have a political delinizon as
women and the custody of children ceases to be an issue of
gender Holitics. The fall of the tender years docirine thus
depoliticizes the issue of custody and deprives individual
mothers of thetr children, one at a tume. (Olsen, 1984b, p. 17)

Ata more specific level, it has been widely noted that an increased
use of joint custody has the very real potential to expand the
control of men over not only their children, but also over their
former wives, According o Polikoff (1983, p. 192), ‘overwhelm-
ingly, children live with their mothers when there is joint legal
custody, with the result that fathers get equal rights without
incurring equal responsibility’ (see also Smart, 1984; Brophy,
1985). Even though, as a number of commentators have noted,
such armungements in fact closely resemble sole maternal custody,
with acces: to the father, there is arguably a significant difference.
As a matier of law, disputes in either case would be determined by
the court cn the basis of the ‘best interests’, or ‘weliare of the child’,
irrespective of the actual subsisting order. However, as a matter of
practice, :ince such disputes rarely reach the courts, the symbolic
force of u tegal ‘right’ (o custody, and therefore to decision making
powers over a child, may give the father, already most likely to be
the econemically and physically stronger parent, a tactical
advantag: in a dispute between parties of unequal bargaining
power. Su, while not having the responsibility for the day-to-day
care and nurture of children, fathers may none the less mainiain
the power to make decisions, often important decisions, and, 1n
doing so, -rvive the very disagreements between the adult parties
that led tc the marriage breaking down. In partcular, this is a
problem in cases where the relauonship was characterized by
violence (see Schulman and Piu, 1982; and Germane, Johnson,
and Lemo:., 1985).

Sevenh :ijsen {1986) has pointed out that while feminist theories
on motherhood have been concerned to unravel the threads of
biology from notions of social relations, the concept of ‘father-
hood’, by contrast, still carries a monolithic unitary sense (see also
Fineman and Opie, 1987, p. 155). In this way, it can be gatncred by
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fathers’ rights activists and others, asserting ‘rights’ over their
children based solely on biology without any need o justily those
claims with evidence of actual involvement with their children or
a social rather than biclogical relationship. This leads to her
conclusion that the current notion of fatherhood, as a legal
institution of rights over women and children, ‘shows a remark-
able continuity with 19th century patriarchal law’ (Sevenhuijsen,
1986, p. 338).

Feminists in Australia have recently begun (o express concerns
about ‘fatherbood’ and ‘masculinity’. Early in 1987, the ‘Coming
Out Show’ (a weekiy national radio programme produced by the
Australian Women's Broadeasting Co-operative) ran a disturbing
programme entitled ‘Men as Fathers: Care or Conirol?’ (Earle and
Jacabs, 1987) in which they interviewed Phyllis Chesler about her
work on custody in the US. They also interviewed Graeme
Russell, author of The Changing Role of Fathers (1983}, whose
study demonstrated that while a small number of ‘new-look dads’
are sharing the caring, the vast majority were not actively involved
in day-to-day child care. His research found that most men spend
only about one hour per week alone with their children. Russell
also pointed out that the failure of non-custodial parents to pay
maintenance demonstrates the disjunction between their percep-
tion of themselves as primarily breadwinners during marriage, and
their perceived role alter divorce. The programme documented the
rising profile of fathers’ rights groups in Australia, and described
the disturbing advertising campaigns run on television by Fathers
Against Discrimination in Custody (FADIC) (‘Sometimes the best
mothers are fathers’}, and in newspapers by Fathers of Australia
(‘Viciim [athers: fight for rights’, Sydney Morning Herald, 6
Novernber 1986).1

Feminist historian Judith Allen has drawn a link between the
resurgence of positive images about fatherhood, and the increase
in family-based violence. She argues that the ‘feminist “discovery”
of domestic violence has stimulated many mainstream professional
responses, often in the attempt to re-locate analysis of the problem
in a gender neutral perspective without reference to the context of
societal male supremacy’ (Allen, 1985, p. 132). She draws a parallel
between this trend and the shift in the early 1970s to no-fault
divorce, and continues:
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If the feminist contribution to delining ‘the family’ as a
dangerous place had initially favourable elfects for women
secking child custody under the Family Law Act (1975) the
honeymoon soon was over. While detailed work on the first ten
years remains to be published, impressions abound. The
negative picture of masculinity has been challenged in cultural
production. A process of ‘sentimentalising’ the father-child
boad is a striking [eature of the last decade, nowhere more
urstuously portrayed than in films such as Kramer versus
Kramer, Ordinary People, and Author, Author, and in the plots
of popular television soap operas. A more chilling note has been
struck more recently in organised and violent masculinist
z1zacks on the Family Law Court and its judges and their
relatives. Meanwhile, although my information is verbal,
weifare workers are reporting a disquicting tendency of judges
to grant custody or else extraordinarily generous access
conditions to violent husbands, even to those proven to have
1zped daughters - since these attacks on the Family Court.
{Allen, 1985, p. 132)

No Jdiscussion of family law In Australia would be compiete
wishiout a reference to the terrorist violence directed against the
Faraily Courl (see Green and Gurr, 1987). In 1980, a Family Court
judge was shot dead on his front doorstep. Throughout 1983 and
1084 there were numerous bombings or bomb scares at both
Family Court buildings and judges’ homes and, in one related
case, a church hall. These culminated in the bombing murder of
Family Court counsellor (and wife of a Family Court judge) Pearl
Watson in July 1984. A 1986 inquest into her death has not
resulted tn the laying of any charges."?

Not all the violence has been directed at the court itself. Bates
(1985, p. 17} notes that, at least for 1985, 'Instead of terrorist attacks
on judges of the Family Court of Australia and on legal
practitioners, dissatisfied parties - invariably, thus far, fathers
involved in custody disputes - have responded by killing the
chilcren in dispute and themselves.'" It is noteworthy that
references o the pattern of violence, specifically to violence
direcied at the Family Court, are chillingly scattered throughout
the tanscripts of the Law Reform Commission’s public hearings
on ¢ ntempt (Australian Law Reform Commission, 1986). While
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none of the men who gave evidence expressly condoned these
killings, there are frequent statements of understanding towards
the perpetrator(s}, and predictions that more violence will follow
‘until discrimination against men’ is ended (see, e.g., Mr Findon,
p- 114A; Mr Spanger, p. 293; Mr Aitken, p. 300; Mr Stewart, p- 317,
Mr Lee, pp. 327, 328; Mr Foster, p. 547; Mr Romeyko, p. 675; cf. Ms
Lgg, p. 427).1

WOMEN'S POVERTY: THE POVERTY OF ‘EQUALITY’ IN
AUSTRALIA

Having demonstrated the way in which notions of equality have
been relied upon by the proponents of joint custody in Australia, it
1s salutary to step back briefly from the ideological arena and
consider to what extent, if any, ‘equality’ has been materially
achieved by women in Australia. As noted earlier, this broader
context has rarely, if ever, been acknowledged as relevant to the
debate about child custody. In fact, while the guiding principle
remains ‘the welfare of the child’, it is argued here that the
economic position of single mothers is an essential matter to
consider,

It is by now well documented that Australia has the most highly
gender segmented workforce of any OECD country, with women’s
work falling within a narrow range of occupational types {see
Ronalds, 1987, pp. 3-6). The woeful level of government support
for child care (currently under increasing pressure) makes 1t
structurally impossible for many women to work. As to wages,
while the infamous Harvester decision (1907) which established
the Australian version of a ‘tamily wage’ {for a man, wile, and three
dependent children is no longer formally a part of the industrial
framework for wage setting, its ideology lives on, and women
continue to earn considerably less than their male counterparts.
Recently, the Conciliation and Arbitration Commission (the
national wage-fixing body) refused to extend the equal pay ruling
of the 1970s to equal pay for work of equal value, i.e. rejected the
principle of comparable worth (Innes, 1986; Burton, 1987; Burton,
Hag, and Thompson, 1987; O'Donnell and Golder, 1986; Johnson
and Wajcman, 1986).

Laws such as anti-discrimination legislation, which create a
limited right to formal legal equality (Ronalds, 1987), do not
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touch relations within the family. There is no law which compels
people to share their income within the 705@:0&_ or to mrmﬂm
demestic work and child care responsibilities. While the ﬁmsﬁ.:\
Law Act spouse maintenance obligation (s. 72} 8&5?&3 mmuwm.ﬁm
both during marriage and after marriage breakdown, in practice
orders are sought only after the marriage has broken down. .

Social Security’s ‘cohabitation’ rule, by which women who T.<m
in ¢z facto marital relationships with men are denied state dm:n?mm
altogether in the case of widow’s pension'® or supporung parent’s
benefit,'s or, where they are eligible for other forms of assistance,
are naid a rate which takes into account their de jure or de faclo
wﬁommm.m income, is clearly based on the assumption Em.ﬂ women
(bot1 married women and those living in de facto Ewwcowmrﬁmv
are or should be supported by the men with whom they live (see
Bryson, 198%; Shaver, 1983; Graycar, 1987a). In both cases, the state
constructs these women as dependants, whether or not they
actally are (see also Montague and Stephens, 1985). o

[n a country with particularly low labour force participation by
single mothers {see Raymond, 1987}, any Eo<m.5€m&m ::m:ﬂmm
indezpendence for women can only be mn?m«.mm by mvmnw?m
go ernment interventions, such as increasing child care spending
and establishing training programmes to help women re-enter, or
enter, the workforce, Yet concern about the poverty of women and
chiidren has increasingly moved governments to seek private
solutions, for example, cracking down on recalcitrant non-
cusiodial fathers, rather than formulating public policies muoﬁ.hsm
women’s employment, child care, and related services. The choices
rerrain only twofold: dependence on men or dependence on the
state, This preference for private, rather than public, solutions
rc.onates with the ideological position that issues relating to ‘the
faraily” are outside the purview of state responsibility. w,ﬂ::zmmm
hate directed considerable energy towards deconstructuing z:.m
‘public:private’ split (e.g. Paternan, 1983; O_Uo:oc.m? 1985) bur it
restrfaces constantly, as the recent debates about joint custody and
chiid support (see below) demonstrate.

JOINT CUSTODY AND EQUALITY

Given this comntext, it remains to be seen what specific conse-
quences for Australian women might follow a move towards a new
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legal regime requiring courts to make orders of joint guardianship
or, possibly, joint custody. A change in current custody laws and
practices may well prove to be inconsistent with, and undermine,
other recent reform moves.

The child support scheme: a privaie solution for a public problem

The [ederal government has recently introduced legislation whicl
established a Child Support Agency in 1988, responsible {or
collecting child maintenance from non-custodial parents, through
the taxation system. The central purpose of the scheme is to
diminish the ‘burden on the taxpayer’ for the support of single
parent families, though the government at the same time has
stated iis concern about the increasing poverty of those families
HON__M&:Q Sub-Commitiee on Maintenance, 1986). Extremely
stringent means tests will apply for social security pensions and
beneliss, greatly diminishing any potential benefit for recipients.
This maintenance income test, which inciudes provision for
imputing certain transfers of property to income, will be separate
Wog the more generous woerk income test which operates for
single parent recipients of state income support, where the ‘free
area’ is more than double that for maintenance income. This is
significant, since very few women on state benefits are in the
labour force (Raymond, 1987).

Feminist groups have raised a number of concerns about this
plan (Feminist Legal Issues Group, 1986; Earle and Graycar, 1987;
Heron, 1987; Graycar, 1987hb; Cox, 1987). One of these, of
particular relevance here, is the extent to which the scheme will
prompt demands for custody or access from non-custodial parents
whose dormant interest in their children is revived by resort to the
M:W.U.Omrﬂ nerve. After all, a father who successfully pursues a sole
or jount custody order cannot be described as a non-custodial
parent and will therefore not be subjected to the scheme. The effect
of joint guardianship is unclear. The government is not
wunmindful of these concerns, and has strenuously staied, In
response to the ‘no access - no matntenance’ lobby, which emerged
SO w_mmaw at the contempt public hearings described above, that
maintenance and access are not related and will remain that way
{(Howe, 1987, p. 1,370). This guarantee, whilst reassuring, seems
hollow in the light of the evidence collecied by the ALRC from the
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fathers’ rights groups in its 1986 public hearings on contempt. In
its revort, the ALRC concluded:

i the arguments put to it in submissions and at public hearings
truly represent the feelings of a large proportion of access
parenss in Australia, the strengthening ol maintenance
er. orcement by government collection schemes will provoke
cousiderable resenument unless either access enforcement is
suengthened at the same time. . .07 access denial is treated as a
mitigating [(actor 1n maintenance enforcement, or both.
{Australian Law Reform Commission, 1987a, para. 739)

Matrimonial property

The recent debate in Australia about matrimonial property demon-
strates the difficulty of basing reform arguments around the
concept of ‘equality’. Some feminists in Australia have argued
strenuously in favour of ‘equal rights to marital assets’ -
specifically, the establishment of a community property regime
(e.g. Women's Electoral Lobby, 1981, 1985; Scutt, 1983; Scutt and
Graham, 1984). ‘Equality’ was the central plank of these reform
proposals. It was argued that this could only be achieved by a full
cor.munity of property regime that divided all marital assets on a
50:50 basis. Others, however, argued that a non-discrettonary
system of formal equal sharing of matrimonial property may
rebsund against women (see, for example, Cox, 1983 and 1985;
O'Keefe, 1983%; Shiff and Macllthatton, 1985), Detailed empirical
we.k in the US, where community property is increasingly the
normx:, has shown that this form of equality is ‘illusive’ (e.g.
Fineman, 1983 and 1986; and Minow, 1986). Lenore Weittzman's
work on the economic consequences of divorce for women and
chilcren in the US (1985), paralleled by recent research conducted
by the Australian Institute of Family Studies (1986), indicates all
tou clearly that ‘equal sharing’ of marital assets can leave women,
with ‘heir rnore limited access to the workforce and the
disadvantages accrued through years of child bearing and rearing,
e worse off {inancially than men. After divorce 78 per cent of
women who had not re-partnered were significantly worse off than
befcre their divorce and 85 per cent were living below the poverty
line, according to the Australian study (se¢ Australian Institute of
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Family Studies, 1986, pp. 115-23, 511-12; Australian Law Reform
Commission, [987h, paras 163-7). Significantly, this research
demonstrates that under the present discretionary systemn women
overall (particularly those who are custodial parents) received a
greater share of what the AIFS referred to as ‘basic marital assets’
{Australian  Institute of Family Studies, 1986, Chapter 9;
Australian Law Reform Commission, 1987b, paras 177-80). This
led the ALRC in its 1987 report on matrimonial property,
established in part to respond to some of this controversy, to
eschew the rhetoric of equality in favour of a more realistic way of
atlempting to spread the economic disadvantages of divorce, The
Commission concluded that a regime of equal sharing would
leave women worse off than they already are {Australian Law
Commission, 1987b, para. 278). It favoured ‘practical, rather than
formal equality’, a distribution that would take account of and
compensate women for their impaired capacity to achieve a
reasonable standard of living and for the responsibility for the
children, still overwhelmingly looked after in Australia by women
(para. 350). In a society where men and women are not equal, the
ALRC correctly recognized that ‘equal sharing’ could dis-
advantage women.

Empirical work undertaken by both the AIFS and the ALRC,
including surveys of Family Court judges and registrars,
demonstrated the significant effect of women’s greater custodial
responsibilities on the skewing of awards in their favour.
Automatic joint guardianship orders, particularly if day-to-day
custody is left 10 the parties o organize {and, therefore, overwhelm-
ingly to the woman), might well lead courts in future to decide
that there 1s no basis for taking women’s custodial responsibilities
1nto account in determining property distribution. If this were (o
happen, it would undermine the very careful approach of the
ALRC in looking towards ‘practical, rather than formal equality’
(para. 273).

State support for single parents: possible implications for joint
custody

Another matter of concern is in the area of statutory income
support. Under the current legislative framework widow’s pension
and supporting parent’s benefit can only be awarded 10 a parent
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who Das ‘custody, care and control” which involves, for social
security purposes, ‘the right to have, and to .make decisions
concerining the daily care and conurol of the child’ (Social Security

Act 1997 {Commonwealth), s.3(2)). A recent case raises a disturbing

possittlity. There the unmarried parents were awarded joint
custody of their only child by a state court. The father applied for
and obttained a supporting parent’s beneflit. The mother subse-
quenily applied {or it and was rejected. She appealed io the Social
Securitv Appeals Tribunal,’” which concluded that the benefit
could not be split and, since the father got 1n first, there was no
basis upon which they could say that he was not entitled 1o it
{Soctal Security Appeals Tribunal: NSW, Appeal no. 12,347/1987).
Certainly, there 1s no statutory provision for splitung the benef1t
and such an exercise would be pointless as its purpose is to provide
income support (rudimentary as that may be). However, 11
suggests a disturbing possibility for future cases if joint custody
becomes a routine arrangement. This is especially problematic as
the language of cusiody, care, and control 1n the Social Security
Act 1s not consistent with the terminology used in the Family Law
Act.

‘EQUAL RIGHTS FOR PARENTS

In spite of these very practical concerns, the current political
climaie appears to favour ‘equal rights for parents’. Single parents
in Australia (overwhelmingly mothers) are the new ‘undeserving
poor’." ! By contrast, fathers' rights groups have achieved remark-
able political acceptance - lor example, the spokesperson for the
Lone Fathers’ Association (an organization with exclusively male

.membership, and ‘associate member’ staws for women - see

Austalian Law Reform Commission, 1986, p. 4) has been made a
memkber of the Nauonal Consultative Committee on Child Main-
tenance. Fineman has documented the extent 1o which f{athery’
rights groups in Wisconsin achieved disproportionate political
legitisracy, while their far more numerous female counterparis
reman: unorganized and accordingly unheard (Fineman, 1986).
THhe fa.hers’ claims to custody, their refusal to pay maintenance
withcut custody of, or access to, their children, and their deeply
misog nist complaints about their ex-wives being favoured by the
courts and supported by the government, all demonstrate a
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concern that their contrel over their family, even after its dis-
solution, has been underminéd. For these groups, patriarchal
control should continue even after divorce, and perceived
diminutions in that power have prompted loud and long
complaints. Dissolution of their marriages has not stopped them
from pursuing and asserting the existence of the ‘eternal biological
family’. Children have become pawns in this broad politcal battle
and, to the extent that mothers’ custody has been characterized as
:%:.E.d:wmm:.o: of some modicum of power, it is likely that it will
conunue to be resisted. Related to this, the child support
proposals, under which women dependent on social security will
be required to seek maintenance orders or risk losing their income
support, constitute a clear undermining of women'’s abtlity to get
on with their lives and those of their children after divorce,
unimpeded by unwanted, conunuing dealings with reluctant, and
Muomm:u:u violent, non-custodial parents. .ﬁ:&. also demonstrate a
clear rejection of women's ‘right 1o choose’ single parenthood {at
feast to the extent that women rely upon the state for income
support). The focus upon private maintenance, as a pre-condition
M.o nﬂc:n support, also asserts the primacy of the ‘eternal biological
amaily’. )

AN AGENDA FOR A DEBATE?

This chapter has argued that the Australian debate about ‘Joint
custody” has effectively occurred in a vacuum, with no clarity as to
what is actually sought by the proponents, and little, if any,
consideration of the impact such reforms may have on women or
on related matters of family law and state policy. Elsewhere,
feminist commentators have made aliernative suggestions about
the future direction of custody reforms. One commonly expressed
concern is that responses to shifts away from preferring women as
9.@ automatic custodial parent should not facilitate any resuscit-
ation of biologistic notions of the innateness of ‘motherhood’
which would reinforce outmoded views of women's rightful
sphere - something feminists have struggled long and :m:& T
nwmm.:dr. A frequently proposed alternative for evaluating the
ubiquitous ‘welfare of the child’ principle has been 10 focus
mzn:.:o: on the caretaking practices during the subsisting
marriage {e.g. Boyd, 1987, forthcoming; Polikoff, 1982; Fineman,
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1987). A presumption in favour of awarding custodial ‘rights’ to
the pr. nary carelaker, while prime facie a gender neutral criterion,
would hopefully not routinely scrve to disadvantage wornen,
unlike rthe purportedly gender neuwral pracuice developing in the
US of considering the refative economic positions of the parties.

But 1. is not the purpose of this chapter to construct an ideal
custody law. My concern rather s with the terms of the debate to
date and the failure not only of the fathers’ rights groups, but also
of the more reputable policy bodies such as the Family Law
Councti, both o speaify what they are proposing and o think
througi: the implications of their attraction to the idezl of ‘joint
custody . It has been suggested that the arguments canvassed here
rely heavily on the ideology of equality at the same time as they
ignore the realities of matlers such as the day-to-day caretaking
practices of divorced mothers and fathers and the relative
cconom: ¢ sitzations of women and men in Australia. Moreover, at
a ime when single mothers have become increasingly subjected to
community opprobrium, the ‘eternal biological family” has
reasserted itself with considerable vigour.

Law reformers and policy makers must stand back from the heat
of the current political attacks on single mothers. Just as the
ALRC eschewed the rhetoric of equality in its carefully argued and
extensively researched work on matrimonial property and sought
instead -o look at the underlying realities of women’s post-divorce
experiences, so also we can hope that law reformers who atiempt
1o rethink current policies on custody might do likewise.

NOTES

LA number of people have made extremely valuable contributions
to this chapter. [ should like to thank Sheila Begg, Sophy Bordow,
Michar: Chesterman, Richard Chisholm, Hester Eisenstein, Owen
Jessep, Maureen Kingshott, Genevieve Lioyd, Deena Shiff, and
Carol Smart. I am especially indebled 1o Annette Hasche and

Jenny Morgan,

1 On4 September 1987, pacdiatrician Dr David Fraser was named {ather
of the year in the state of Queensland. In his acceptance speech he
urged the government to stop channelling resources into supporting
singie parent families. He suggested that, instead, children in families
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without [fathers should be adopted out, presumably into ‘real
families’. Taking up his call, the then Queensiand Wellare Minister,
Mrs Chapman, suggested that there should be compulsory
sterihzation for women on wellare, after the first child {ABC Radioc
News, 4 September 1987 and Courier Mail, 5 September 1987).

The High Court is the apex of the judicial systemn in Australia,
somewhat comparable to the House of Lords in Briain.

The state supreme courts, not being specialist family courts are more
tikely 10 make explicitly stereotyped comments on their perception of
the parents than the Family Court, a specialist court with a developed
body of doctrine around the concept of the ‘welfare of the child’ which
atleast in theory commits them o reject some of the more traditional
assumptions about motherhood. That does not mean that Family
Court judges may ot share those assumptions, but simply that they
are less likely to state them explicitly in their reasons [or decisjons.
Arguably, this is one of the significant effects of having specialist
family courts.

An expedited appeal against this decision was allowed by the Full
Family Court in December 1987 {Appeal no. 221 of 1987) and the
matter was settled prior to rehearing by the Family Court Swaney v.
Ward, 1988,

The Commission had been asked by the federal government (o review
the law of contempt, both civil and eriminal. It had published
extensive research and discussion papers on a wide array of topics,
including civil contempt, contempt and the media, and conterpt and
family law, before embarking upon public hearings around Australia
as part ol the consultation process.

Fineman, 1986, p. 788 has documented a similar phenomenocon in
Wisconsin. In Australia, the absence of women's groups at the ALRC
conlempt hearings was noted by 2 number of the fathers’ groups; the
convenot of Men's Confraternity stated: “You do not see any femaie
groups here tonight because they are quite Lappy and contented with
the Family Court situation because il is going their way and they
know it {Australian Law Reform Commission, 1986, p. 378).

In his evidence o the ALRC contempt inquiry, the group’s Mike
Ward stated: ‘the Family Court situation is organised by radical
ferninists. They conuol the welfare section, they control the
counselling section. So when a man goes in the Family Court he is
guilty until proven otherwise’ (Australian Law Reform Commission,
1986, p. 378). He went on to suggest: "‘Misogynist is, you know, a hater
ol womer: if you like. There is no such word in the English language
for & hater of men. We call it Ryanism for obvious reasons' {p. 380).
{Senator Susan Ryan was the {ederal minister responsible [or women’s
allairs from 1985-8.)

This backlash against ‘women's equality’ is not solely confined w the
custody area, as the foHlowing three items published in just one day in
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a Syaney newspaper mdicate. A group of male school teachers has
beeir formed 1o fight against a government Equal Employment
Opportunity programme which they say discriminales against men
{'Mal: teachers rally o the llag on eve of battle of the mm.xnm.,. Sydney
Moriizng Hereld, 24 October 1987). Meanwhile, adverusing industry
execuilves have described the announcement of a government study to
be held into the porwrayal of women in advertising as a ‘sop w0 the
Minister's mates in the {eminist movement’ and the ‘Hawke Minisury
pandecing to the bleatings of the unrepresentative old P,Er:..ﬁ lobby’
('Sexizm study "a sop o Minister's mates'’, Sydney Morning Hereld,
24 O lwober 1987, p. 15). Finally, the editorial for that day repeats
criticiems made by the Bar Assoctation o proposals for n_._u:mam. n
crimminal law procedures in cases of violence and sexual assault against
wome1 and children. The editorial writer is not so persuaded as are
the lawyers that these will necessarily reduce the protections available
to the #ocused. S/he concludes:

ine criticism by lawyers of the proposed changes is that they have

emuanated from a women's lobby in the Premier’s Deparument. But
agein, the profession will have t0o come up with stronger
argaments than that. Otherwise, it risks the counter-accusation
thet 11 is fighting an irrelevant war of the sexes o preserve a male-
co rstructed systemn at all costs. If there are 1o be arguments, they
must be from reason, not prejudice. (‘Law reform and war of the
sexes’, Sydney Morning Herald, editorial, 24 Oclober 1987, p. 30)

Despite the resort 1o ‘equality’ and .apmﬂ..JBm:m.Eo.z.,.Enmn men’s
demanrls appear to go beyond a concern for cgalitarianisim based on
simpie equality between women and men. In a submission to the
ALRC Inquiry into Matrimonial Property, this group argued thau

Men should be given first consideration for cusiody of the children
on the basis that they are more caring, better equipped for long
te i1 planning and hence able to provide a more stable life mow.. Em
children. Women on the other hand tend 10 be emotive, super{icial
and self-centred. {Men's Confraternity, n.d. (1985?), para. 3.7}

This :clates to research I undertook on compensation [or women
accid it victims who suffer injuries impairing or destroying their
capizi y to undertake domestic work. In that context, it became
abundantly elear that courts used the rhetoric of equality to assume
that il both adults work outside the home, both participate equally at
homy therefore the loss to a woman of her capacity to work 1n En
home is less significant than it would be if she were 'a housewife’
{Groyear, 19852 and 1985b),

The zdvertisement stated: ‘All fathers who have been separated/
divorced or married should joun or donate meney (o help the siruggle
agatnst sexuzl bias in Family Law.’

12 Popi lar media coverage of the Family Law Act and the Family Court
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relies heavily on this pattern of violence. But itis natonly the popular
press who do se. In 1985 then Chief Justice of Australia, Sir Harry
Gibbs, drew a nexus betweent the violence and what he perceived as
madequacies in the {aw. These uthelplul comments were of course
widely reported and added o calls [or a return to a fault-bascd system,
more formalily, and, in particular, the return of wigs and gowns (see
Chisholm and Jessep, 1985; Green and Gurr, 1987).

For a recent example, see the reports of a murder-suicide in Western
Australia by a recently separated father: Sydney Morning Herald 4
and 5 November 1987.

These sentiments were echoed by the Men’s Confraternity of Western
Australia in a covering letter enclosing a submission 10 the ALRC
Matrimonial Property Inquiry:

There is a growing awareness in our state, that the men here are
being discriminated against o an alarming degree. [A] quite
seething rage is developing in our state, among the male populace,
the consequences, we believe, will become obvious in the future. . ..
The murders of family court judges over your side of the country,
will happen here unless you do. We beg you not to be swayed by
the feminist movement which will be making their own
submissions. {Letter 1o ALRC, 17 Seprember 1985, on file with
ALRC)

The benelit is available only to women. The name is deceptive; the
majority of ‘widows' are actually divorced or deserted wives {sce
Department of Social Security, 1987, p. 157).

This benelit was inwoduced as a benefit for singic or separated
maothers in 1973; in 1977 it was extended to men and the name
changed to rellect that change. By far the largest number {nearly 95
per cent} of recipients are women {sce Department of Social Security,
1987, p. 159).

The Social Security Appeals Tribunat hears appeals against decisions
made under the Social Security Act.

There is a prevailing and persistent myth in the community that
women, and in particular young women, are choosing single parent-
hood as an easy way to live a ‘life of huxury’ on the meagre slate
benelits provided for single parents. So popular is this notion that it
leads to periodic suggestions like those by the Queensland Welfare
Minister (see note 1} that single parents be compulsorily sterilized or
their “fatherless’ children be removed to ‘real families’. Early in 1987, a
leader writer in one of the naticnal newspapers, referring o singie
motherhoad, suggested that ‘this phenomenon is increasing - both
amongst unemployed girls and professional women - even though it
varely involves the lesbian “milk run in reverse”, by which
“anonymous Input” is collected from a variety of lap-dog male
donors' (Clark, 1987).
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