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Praise for The Politics of Gun Control

Robert Spitzer deftly distills decades of firearm policy-making, court decisions, and
interest-group mobilization into one readable volume. As a veteran observer of the great
gun debate, Spitzer brings an expert knowledge and historical view that few other schol-
ars can rival.

—TJacob D. Charles, Duke University School of Law

The Politics of Gun Control continues to provide an authoritative assessment of the many
issues surrounding guns in America, and offers new commentary on the growing empir-
ical literature as well as on some of the latest wrenching spasms of gun violence that
continue to plague this country

—John Donahue, Stanford Law School

First published in 1995 and frequently updated, Robert Spitzer’s excellent work is my
go-to book for gun control. It is the single best primer available on gun control, and this
new edition should be first on any list of readings on the topic. Anyone with an interest in
firearms—for whatever reason—must read this book.

—Charles W. Smith, The Ohio State University

Robert Spitzer has written the classic work on the gun control problem: His analysis is
comprehensive, penetrating, and dispassionate.
—Raymond Tatalovich, Loyola University Chicago
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The Politics of Gun Control

Since its initial publication, this book has become the classic work on every
important element of the tumultuous national gun debate in America. This
new edition brings together the latest developments and research in gun pol-
itics, policy, law, history, and criminology to provide a comprehensive and
accessible source widely used by scholars, journalists, and in classrooms. In
this era of polarized politics, this book provides a unique window into how
and why that polarization drives our politics. Among the new topics covered
in this edition are the Bipartisan Safer Communities Act, new Supreme Court
protections for concealed carry permits, and the impacts of the COVID-19
pandemic on gun violence and policy.

New to the Ninth Edition

o Examines current gun control legislation at both state and federal levels,
particularly the circumstances that lead to the passage of the Bipartisan
Safer Communities Act in 2022.

o Introduces the new constitutional standards for gun control legislation
set by the controversial Second Amendment Supreme Court ruling in
New York State Rifle & Pistol Association v. Bruen (2022).

« Provides expanded and updated consideration on related issues includ-
ing: the rise of “gun carry” movements on college campuses, attempts
to regulate “ghost guns,” bump stocks and guns with high capacity
magazines, .50 caliber sniper rifles, and the impacts of the COVID-19
pandemic, the January 6 Capitol Attack, and the Black Lives Matter
movement on contemporary gun control debates.



o Tracks the anancial, political, and legal crises that threaten the domi-
nance of the National Rifle Association and examines the rise of new
gun rights groups, such as the National Association for Gun Rights.

o Presents n ew a nd u pdated s tatistical r esearch on g un o wnership i n
America, g un-related f atalities, p ublic o pinion s upport o f “red-flag”
laws and other gun control measures.

o Incorporates new pedagogical features of chapter summaries and dis-
cussion questions into each chapter.

Robert J. Spitzer is Distinguished Service Professor of Political Science
Emeritus at the State University of New York at Cortland. He is the author
of 16 books and over 700 articles, essays, papers, and op-eds.
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Preface

ON JUNE 23, 2022, two remarkable events occurred. That day, the U.S.
Senate did something that, in modern times, was almost unheard-of. It voted
to approve a new gun safety bill, the first in nearly thirty years, and it did so
with bipartisan support. Within days, the House of Representatives passed the
bill, which President Joe Biden promptly signed. The same day as the Senate
vote, the Supreme Court handed down its decision in the case of NYSRPA v.
Bruen. In a 6-3 vote, the court struck down New York State’s century-old dis-
cretionary “may issue” pistol permit law and dramatically expanded gun rights
to the streets. Predictions of a new wave of legal challenges to all manner of
gun laws were immediately realized.

This signal moment revealed a kind of political schizophrenia where
two of the nation’s branches of government—Congress and the president—
pushed the country toward stronger gun laws, while the third branch, the
Supreme Court, moved the country in the opposite direction. In this respect,
the gun issue is an exemplar of America’s political polarization and high-
stakes politics.

While these developments are new, the backdrop to them, sadly, is not:
two particularly heinous acts of mass violence. The previous May 14, an eigh-
teen-year old man entered a supermarket in Buffalo, N.Y. with the avowed
purpose of killing Black people. Using an assault rifle, he shot and killed ten
and wounded three. Before the shooting the man had made and posted rac-
ist threats. Ten days later, an eighteen-year old man entered a Uvalde, Texas
elementary school, also with an assault rifle, where, in the space of more than
an hour, he shot and killed nineteen schoolchildren and two teachers; seven-
teen more were wounded. The shooter had made repeated threats to commit
violent acts.

xii



Preface 'V xiii

These events, and much more, are the subject of this new edition. If gun
policy was important, instructive, and just plain interesting in 1995, when
this book was first published—well, you ain’t seen nothin’ yet.

This study of gun policy in America is more than a collection of stories
about horrifying tragedies or tragic mistakes. Policy analysis means, in part,
careful analysis of cases, trends, and policy change to discern meaning and
insight.

This project began in classic academic style. Over three decades ago a col-
league contacted me to inquire about my interest in writing a chapter for a
policy issues book. I was offered a choice of topics and settled on gun control,
in large part because I knew little about the topic aside from what I read in the
occasional newspaper article. One of the joys of academic life is the opportu-
nity to examine and research subjects for the sheer pleasure of exploration.
So it was with gun control. Since that time, I have continued to accumulate
materials, write, and reflect on the singular nature of the gun debate as well
as the continuing need for analytical writing on this subject.

One interesting phenomenon I observed through the research process was
a few writers’ almost frantic yet very conscious penchant to embrace, or run
away from, ideological labels on the gun issue. The polemical under-growth
of the gun issue is certainly one reason for such proclamations, as is the pen-
chant for ad hominem rather than substantive arguments; yet such proclama-
tions are unusual in scholarly literature, and I was trained to let arguments
and facts speak for themselves. Some lawyers and writers’ statements declar-
ing that they were good liberals or not members of various gun associations
seemed anxious and diversionary efforts to protest too much. Nevertheless, in
the spirit of such personal declarations, let me state for the record that I am, as
of this writing, a member both of the National Rifle Association (NRA) and
the Brady Campaign to Prevent Gun Violence (formerly Handgun Control,
Inc., also known as the Brady Campaign). These memberships have helped
provide a keener view of the gun issue from the trenches on each side.



New to this Edition

THIS NEW EDITION INCLUDES data updates on gun ownership and use,
which reveals several divergent trends related to guns. For example, a recent
upsurge in gun sales and ownership, spurred partly by the COVID pandemic
in 2020-2021, has also spurred more gun violence. As more conservative,
“red” states push to roll back even modest existing gun laws, more liberal
“blue” states move in the opposite direction to strengthen gun laws. And as
new research reveals, these changes make a difference in both gun habits and
gun harm. Most significantly, this new edition gives careful attention to two
of the most important policy changes in years: congressional enactment of
a new gun law, and the Supreme Court’s ruling expanding gun carry rights
to America’s streets. In addition, it provides new information on the Biden
presidency, data on the spread of the concealed gun carry movement and the
impact of the COVID pandemic on gun violence. It also includes new history
and data on the college campus gun carry movement, the latest developments
in the financial and legal crisis of the National Rifle Association, and an exam-
ination of a new gun rights group, the National Association for Gun Rights,
and expanded and updated consideration of a readily available yet exotic gun,
the .50 caliber sniper rifle. This edition also introduces two new pedagogical
features to guide reading: a chapter summary at the start of each chapter, and
study questions at the end of each chapter.
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Introduction

THE MYSTERY OF THE MOTIVE for 64-year-old Stephen Paddock’s mass
shooting spree, directed at the over 22,000 attendees of an outdoor coun-
try music concert held during the evening of October 1, 2017, in Las Vegas,
Nevada, was exceeded only by the jaw-dropping firepower he utilized to kill
58 people and injure over 850. (Roughly half of these were injured from gun-
shot wounds, the rest from non-gunshot injuries.)

A former accountant and high-stakes video poker player, Paddock checked
into the Mandalay Bay Resort hotel on September 25. By the day of the shoot-
ing, he had managed to bring into his thirty-second-floor suite, unnoticed,
massive firepower: twenty-four assault weapons, fourteen of which were fit-
ted with bump stocks—frame-like add-on devices that fit onto the stock end
of semi-automatic guns to mimic fully automatic fire. In the space of eleven
minutes, he fired 1,049 rounds down on the crowd from a distance of about
400-500 yards. By the time law enforcement broke into his room, he was dead
from a self-inflicted wound. Investigators turned up another twenty-five guns
in his two homes. No clear motive was ever established.!

That a person could amass such a vast arsenal undetected was less of a
mystery, given the absence of any such record-keeping, than the role of
bump stocks. Little known to the public, or to most gun owners, the devices
were relatively inexpensive (around $200 or more each) and unregulated.
Estimates suggested that as many as a half million were in civilian hands.
Calls for a ban on the devices swelled after the shooting. In fact, in 2011 the
Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) had examined
the imposition of a regulation under 1934 and 1986 laws that restricted civil-
ian possession of fully automatic weapons (see Chapter 5), but determined
that the law did not apply. Yet in a surprising and contrary move, President
Donald Trump directed the ATF to reexamine the matter, and it issued a

DOI: 10.4324/9781003401766-1 1
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rule making it illegal to buy, own, or sell the devices. (Court challenges to
the rule have continued.) The irony of the Trump administration’s action is
that Donald Trump was elected with the early and enthusiastic support of
the National Rifle Association, which poured over $31 million into his 2016
campaign (see Chapter 4). During his administration, Trump at times voiced
support for limited new gun measures, but always backtracked, with this one
exception. Yet this one new gun regulation was the exception that proved the
rule: Trump’s support for administrative action to enact the ban was quietly
green-lighted by the NRA, which favored an administrative rule rather than
then-pending congressional legislation. This indeed would be the only new
gun regulation measure in Trump’s term. Roughly a dozen states enacted
their own bans.? Trump’s defeat in 2020 to former Obama vice president and
former Democratic senator Joe Biden ushered in a sharp turn in national pol-
icy toward new gun safety measures.

* %

On October 1, 2015, twenty-six-year-old Christopher Harper-Mercer shot
and killed nine people, and wounded nine others, in an attack at Umpqua
Community College in Roseburg, Oregon. Wearing body armor, Harper-
Mercer entered an English classroom—one in which he had been enrolled—
where he herded the students together, asking some of them if they were
Christians before shooting them, although he shot both Christians and
non-Christians. As police arrived at the scene, the man was wounded by
police when he leaned out a window, whereupon he killed himself. Police
recovered six guns and considerable additional ammunition from the scene:
five handguns and one long gun (it was not fired). Eight more guns were
found at the man’s apartment. In all, the shooter had fourteen guns, all legally
obtained either by him or by family members within the previous three years.

During the Umpqua shooting, student and military veteran John Parker
was carrying his handgun as the mass shooting there unfolded (concealed
carry is allowed on Oregon campuses, although not into buildings if cam-
puses so decide). Parker thought about intervening, but decided against,
because he thought a SWAT team might confuse him with the attacker.

As of the start of 2020, twelve states allow campus gun carrying by civil-
ians, including students, on their state-operated campuses, despite the nearly
unanimous objections of students, faculty, and administrators. In fact, terri-
ble shootings on college campuses like the one at Umpqua are rare, as is most
crime. Still, gun violence is not unknown to campuses.

* %
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One of the worst gun massacres in modern American history began on an
otherwise ordinary Monday morning in the middle of the spring semester on
the campus of Virginia Polytechnic Institute and State University, also known
as Virginia Tech, in Blacksburg, Virginia. At 7:15 a.m., two students were shot
and killed in a campus dormitory. As local police tracked a possible suspect
off campus, a disgruntled and mentally disturbed student, twenty-three-year-
old English major Seung Hui Cho, left campus to mail a multimedia pack-
age containing a rambling diatribe to NBC News in New York City; he then
returned to campus and entered a classroom building. At about 9:15 a.m,,
armed with two handguns and numerous large-capacity bullet magazines,
Cho moved methodically from classroom to classroom, shooting rapidly and
randomly. When he was done, thirty-two students and faculty members lay
dead; twenty-five others were wounded. Cho reserved a final bullet for him-
self as police closed in on him, becoming the thirty-third and final fatality.

The April 16, 2007, massacre shocked the country and especially college
campuses. Largely immune to gun violence, virtually all campuses maintain
strict no-gun policies. Apparently, that tactic worked until the Virginia Tech
shooting spree, as the last prior mass shooting on a college campus occurred
in 1966, when Charles Whitman climbed to the top of the high tower of the
University of Texas campus and killed sixteen people before police shot him.
As has occurred throughout recent history in the aftermath of gun violence,
the Virginia Tech shootings prompted a spate of questions related to gun
control.

The Virginia Tech shooter’s choice of weapons—a 9mm Glock 19 pistol and
a .22-caliber Walther P22—were both semiautomatic handguns purchased
legally at local stores. Cho ordered the Walther over the Internet and had it
sent to a Blacksburg pawnshop, where he then completed the purchase. He
bought the Glock at Roanoke Firearms. He also obtained large-capacity bul-
let magazines for the guns that held about thirty bullets. (The assault weap-
ons ban of 1994 barred such magazines, but when Congress failed to extend
the measure in 2004, they again were legal.) The only acquisition obstacle he
faced in a state with few gun restrictions was a one-handgun-purchase-per-
month rule (he bought the Glock just over a month before the shooting, and
the Walther a month before that). Yet Cho had a long history of behavioral
and emotional problems as a college student, and in 2005 a judge declared
him mentally ill and a danger to himself. This information should have been
sufficient to disqualify him from making a handgun purchase, but Virginia’s
state criteria for disqualification were narrower than the federal standard.
Even though he was ordered to obtain counselling, he was not institutional-
ized, which under Virginia law at the time kept his name from being placed
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on a state list barring him from buying a gun. Therefore, he was not flagged
under the federal Brady law that does bar gun sales to those identified as
mentally incompetent. In fact, data problems relating to mental competence
existed in many states. According to the FBI, only twenty-two states at the
time submitted any mental health records to the National Instant Criminal
Background Check System (NICS) to which gun sales records are sent.’

One important feature of gun laws in America is that relatively few exist
at the national level; at the state level, they vary widely. Thus, the gun pur-
chases Cho made easily in Virginia probably could not have occurred in a
state with stricter gun laws, such as New York. In the Empire State only those
with a valid, state-issued permit can purchase handguns. Applicants can only
obtain that permit after being fingerprinted, paying several fees, undergoing
an extensive background check that includes police interviews with acquain-
tances, and successfully persuading a local judge that they have a good reason
for wanting to own a handgun. It is highly unlikely that Cho would have met
these standards in New York; indeed, most who came in contact with him
reported that he seemed deeply troubled. Although this might have caused
him to purchase a long gun—a rifle or shotgun—instead, that too might have
changed the outcome. Cho was able to easily conceal the two handguns he
carried as he traveled around the large Virginia Tech campus on foot. Had
he been carrying one or more long guns, he would have been far easier to
spot—and perhaps stop—before the shootings occurred. Cho’s preference for
handguns also mimics national gun crime trends: although there are twice as
many long guns in America as handguns and long guns are easier to obtain
in most places, 80 percent of all gun crimes are committed with handguns.

In addition, Cho used large-capacity bullet magazines during his shoot-
ing rampage. A Glock handgun can accommodate one that holds up to
thirty-three bullets. Yet a federal law enacted in 1994, known as the assault
weapons ban (see Chapter 5), barred new bullet magazines holding more than
ten bullets. Congress allowed the ban to lapse in 2004, making the posses-
sion of such items again legal. The larger capacity meant that Cho needed to
reload less often, thus diminishing the possibility that someone could have
jumped him during reloading. In all, he fired nearly 200 bullets in roughly
ten minutes.*

In the aftermath of the mass homicide, many called for new, stricter gun
laws. Gun rights activists argued against new restrictions. Some argued
that there were already enough gun laws on the books or that existing gun
laws should be weakened to allow citizens to legally carry guns on cam-
puses for self-protection. This proposal met with little favor from most of the
law enforcement and higher education communities, who feared more gun
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violence with legal campus gun carrying, including shootings arising from
accident, rage, suicide, and gun thefts. Others argued for a measure to close
the “gun show loophole,” a reference to a gap in federal law that excludes pri-
vate gun sales (those not involving federally licensed dealers) from any back-
ground checks. Such sales account for about a quarter of all gun purchases.

* % %

On the morning of January 8, 2011, Arizona Democratic Representative
Gabrielle Giffords convened a “Congress on Your Corner” constituent meet-
and-greet in front of a local supermarket in Tucson. As she was speaking
with constituents, a twenty-two-year-old man with a recent history of mental
disorders walked up to Giffords after weaving his way through the crowd of
people around her, pointed a 9mm Glock 19 handgun a couple of feet from
her head, and pulled the trigger. The bullet passed through her head, but,
miraculously, she not only survived but also showed immediate and dra-
matic improvement in the days and weeks that followed. After shooting Rep.
Giffords, Jared Lee Loughner proceeded to empty the thirty-three-bullet
magazine, killing six people and wounding thirteen others. When he stopped
to insert a new bullet magazine, a diminutive sixty-one-year-old woman
snatched another bullet-filled magazine he had dropped on the floor from his
grasp, and several bystanders proceeded to restrain the man. Among those
killed were a federal judge who had stopped by after church to speak with
Giffords, a nine-year-old girl interested in visiting with her congressional
representative, and a Giffords staff member. As the shooting unfolded, an
armed bystander, Joe Zamudio, heard the commotion and ran to the scene. “I
had my gun in my hand,” he said later. The first person Zamudio encountered
was holding a gun, but it turned out that that person wasn’t the shooter, but
the man who had disarmed the shooter. Thankfully, Zamudio didn’t shoot
the heroic bystander. In fact, although Zamudio’s hand was around his gun,
he wound up keeping his own gun in its holster because, in the confusion of
those few seconds, he “didn’t want to be confused as a second gunman.” In
testimony before Congress in 2013, Giffords’s husband, Mark Kelly, a career
military man and former astronaut, testified that if the shooter had been
limited to ten-round bullet magazines, fewer people would have been shot,
including a nine-year-old girl killed at the scene with the thirteenth bullet he
fired, because he was stopped when he changed magazines after emptying the
thirty-three-round magazine he had obtained legally.’

Many of the circumstances of this shooting resembled those of Virginia
Tech. Loughner had exhibited increasingly erratic and threatening behav-
ior in the years before the attack. For example, in 2010 the local community
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college where he had been enrolled suspended him for bizarre and threaten-
ing behavior, including multiple classroom disruptions that unnerved those
in class who witnessed his behavior. His readmission was made dependent on
psychological counselling. He was also rejected for military service, in part
because he had flunked a drug screening test. He had had encounters with the
police in the past, including an arrest for possession of drug paraphernalia in
2007, and he had posted extended diatribes on YouTube that raised further
concerns that he suffered from serious mental problems, including perhaps
schizophrenia. Yet because no one ever took formal action to see that he be
institutionalized or receive mandatory counselling, no red flags were raised
when he legally purchased his handgun the previous November.®

Aside from the horrifying nature of this attack, some pointed fingers at
the hyper-charged political atmospherics during and after the 2010 midterm
elections when, for example, political opponents used gun-shooting lan-
guage and symbols against Giffords and other Democrats running for elec-
tion. Giffords’s opponent publicized one campaign event this way: “Get on
Target for Victory in November. Help remove Gabrielle Giffords from office.
Shoot a fully automatic M16 with Jesse Kelly.” Former Alaska governor and
Republican activist Sarah Palin was accused of inciting violence against some
Democrats during the 2010 elections through ads that depicted gun bull’s-
eye crosshair targets superimposed on maps of selected districts around the
country where Democrats were “targeted” for defeat, urging followers to
“reload” and “aim” to defeat them.” Though a defender of gun rights, Giffords
herself had criticized such gun-based rhetoric during the campaign. As for
Loughner, no clear evidence supported the charges of some that his actions
were the specific result of such gun-oriented political rhetoric.

* ok %

On July 20, 2012, twenty-four-year-old James Holmes entered a shopping
mall movie theater in Aurora, Colorado, shortly after the start of its midnight
showing of the latest Batman movie, The Dark Knight Rises. In the darkened
movie theater, Holmes rapidly killed twelve and injured fifty-eight. Later,
some in the audience said that they initially thought his actions were part
of the movie before realizing that he was firing live rounds. He possessed
four legally purchased guns: an AR-15-type semiautomatic assault rifle with
an attachable 100-round drum magazine; two .40-caliber Glock handguns,
each of which can receive magazines holding more than thirty bullets; and
a Remington 12-gauge pump-action shotgun. In all, Holmes purchased
6,000 rounds of ammunition anonymously through the Internet. Federal
law formerly barred ownership of the AR-15, along with the high-capacity
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magazines—that law lapsed in 2004. The previous year, Holmes suffered what
some called a “psychotic break” around the time that he dropped out of grad-
uate school. Reports at the time of his arrest were that Holmes’s mother said,
“You have the right person” when first told of the assault, although she later
denied making that comment. Holmes’s significant emotional problems in
the months before the attack either preceded or roughly coincided with his
gun-buying binge.®

The facts and consequences of these and other horrifying shootings touch
on many of the most important questions pertaining to American gun pol-
icy: the criminological appeal of handguns; unregulated gun technologies
that multiply harm; the Brady law’s background check provision; the problem
of tracking and categorizing those with mental deficiencies; the lapse of the
assault-weapons ban; variations in state gun laws; gaps in the compilation of
mental health data that might otherwise prevent those with significant men-
tal problems from purchasing guns; the role of guns in homicide, suicide, and
self-defense; and the political fallout from this contentious issue. All of these
topics, and more, are the subject of this book.

The furor over gun control has raged across the American landscape for
decades, with a sustained intensity and intractability found among few other
issues. Despite all that has been written on the subject, no comprehensive
political and policy analysis on gun control existed at the time of this book’s
initial publication, even though the gun debate is precisely a political dispute
over the proper scope and consequences of government policy.

Atits heart, the gun debate is about the citizen, the state’s power to regulate,
and the maintenance of public order. All these relationships come together
under the public policy umbrella and are thus amenable to a policy analysis
that has as its central question: should gun possession and use be significantly
regulated? The efficacy of regulatory alternatives matters, of course, but the
central question is the regulation principle as it applies to the gun issue. This
is no esoteric exercise; every political dispute over some new effort to regulate
guns invokes broader questions of government regulation.

The regulatory question is given coherence and context within a larger
framework of policy analysis. Far from being an idiosyncratic issue that defies
generalized analysis, the gun issue fits into a broader policy pattern, labeled
social regulatory policy, that provides considerable predictive and explana-
tory power for the observed political trends.

This framework provides the organizational pattern for the analysis in
this book. Chapter 1 lays out primary traits of the gun controversy, its social
and cultural roots, and the social regulatory policy framework. Chapter 2 is
devoted exclusively to the meaning, interpretation, and consequences of the
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Second Amendment to the Constitution, the much-cited yet little-understood
right to bear arms. The talismanic quality of the Second Amendment extends
its importance beyond the narrow, arcane confines of constitutional and legal
interpretation. The Constitution frames political rights, but constitutional
imagery and symbolism frame political discourse.

Chapter 3 digests the wide-ranging arguments concerning the criminolog-
ical consequences of guns and gun control in society. Most gun analysis and
debate concentrate on the links between guns and crime, yet any such anal-
ysis is incomplete unless it incorporates suicide, accident, and self-defense
questions as well.

Chapter 4 turns to the political patterns that spring from and are indeed
typical of social regulatory policy. Needless to say, one giant player, the
National Rifle Association, has dominated gun politics. Yet other, emergent
political forces have deprived the NRA of its monopoly control in recent
years, including a well-organized opposition led by new gun safety organiza-
tions including Everytown for Gun Safety and Giffords (formerly Americans
for Responsible Solutions). Serving as background for this struggle has been
a surprisingly constant public disposition favoring control and an enduring,
and widening, party split.

Chapter 5 focuses on the key national institutions—Congress, the presi-
dency, and the federal bureaucracy—that have been, at best, unwilling partic-
ipants in the furious gun debate. All three institutions have behaved contrary
to conventional belief regarding this issue—something that loses its power
to surprise when considered within the social regulatory framework of these
institutions.

Chapter 6 brings together the separate policy strands of the other chapters
to synthesize the policy dilemma and propose a new way to approach the gun
issue, by drawing on international relations theory to assess the arguments
of gun control supporters and opponents. As international relations theory
suggests, political accommodation is possible despite enduring hostility and
mutual suspicion. The idea that political accommodation can be reached
between hostile, intransigent opponents unwilling to give ground, much less
negotiate, is a difficult and unwieldy phenomenon in American politics but a
commonplace one in international relations.

Only two elements of the gun debate receive less detailed attention here:
gun policy at the state level and comparative analysis of gun policies in other
nations. Recent developments in both areas have required the addition of
selected material on these subjects in subsequent editions, yet neither subject
receives separate chapter treatment here, as the focus of this book continues
to be American national gun policy.
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Discussion Questions

1. What is a “bump stock,” and how did it become widely known?

2. What happened at Virginia Tech in 2007, to Rep. Gabrielle Giffords in
Arizona in 2011, and at a Colorado movie theater and what did these
incidents have to do with gun policies or laws?
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Chapter 1

Policy Definition and Gun Control

Chapter 1 Summary: This chapter introduces the gun issue as a type of public
policy by examining some basic questions about the purposes of government
that have been mostly lost in the furor over contemporary gun policy. The chap-
ter thus begins with the nature of public policy in its several types, noting that
policy type explains the degree of political controversy. The enduringly con-
troversial nature of gun policy is explained by the fact that it is an instance of
“social regulatory policy.” The historic roots of Americans’” attachment to guns
provides a distinctive feature of the American gun landscape, stretching back to
the earliest days of the republic, and extending to the militia/frontier (including
the much-misunderstood “Wild West” of the nineteenth century) and hunting/
sporting traditions. Both historical traditions frame the modern gun debate.

“Over the last two decades, more school-aged children have died
from guns than on-duty police officers and active-duty military com-
bined. Think about that: more kids than on-duty cops killed by guns,
more kids than soldiers killed by guns. For God’s sake, how much
more carnage are we willing to accept? How many more innocent
American lives must be taken before we say ‘enough’? Enough.”
—Remarks by President Joe Biden on Gun Violence in
America, June 2, 2022

I HE CONTROVERSY OVER GUN CONTROL revolves around two related ques-
tions of government authority: does the government have the right to impose

10 DOI: 10.4324/9781003401766-2


https://doi.org/10.4324/9781003401766-2

Policy Definition and Gun Control 'V 11

regulations, and, assuming the existence of such a right, should the govern-
ment regulate guns, and to what degree? It is perfectly obvious that numer-
ous gun control regulations already exist, from the national to the local level.
Indeed, gun control opponents are quick to point out that thousands of gun
laws exist throughout the country, a fact usually quoted to underscore their
belief that such regulation is futile. Literature produced by the National Rifle
Association (NRA) mentions “an estimated 20,000 local, state, and federal fire-
arms laws,” but that oft-repeated number is incorrect. A careful recent count
of gun laws in the United States produced an actual number of about 400.!
Gun control opponents also argue that further gun restrictions could impinge
on constitutional rights and the innate rights of the citizenry in a free nation.
These arguments reappear in every presidential election. In 2008, for exam-
ple, Democratic presidential nominee Barack Obama was pilloried for his past
support of gun regulations, and gun rights advocates translated that support as
alarmist claims that Obama would be a “gun-grabber” as president. Obama’s
response was emphatic that he supported Second Amendment rights and had
no intention of interfering with legitimate gun activities, including hunting
and sporting. Yet Obama’s reassurances did not assuage the critics. In fact, the
Brady Campaign, a pro-gun control organization, gave Obama a failing grade
of “F” for his performance on the gun issue during his first term. After his 2012
re-election, Obama did press for tougher national gun laws in the aftermath of
the Sandy Hook Elementary School shooting, but that effort fell short.

In 2016, Republican Donald J. Trump campaigned enthusiastically for the
presidency on a staunch pro-gun rights agenda, thanks in large part to the
early and enthusiastic backing of the NRA, and they claimed credit for his
narrow victory. Two years later, however, the national pendulum on guns
had swung in the other direction, and many Democrats (and even a few
Republicans) around the country embraced a strong gun safety platform to
win control of the House of Representatives for the first time in ten years. In
the 2020 presidential contest, the gun issue played a similarly prominent role.
This time, however, the Democratic presidential nominee, Joe Biden, defeated
the incumbent and won the election, in part on his thirty-year record in sup-
port of stronger gun laws.

Competing values about guns, safety, and freedom clashed in the after-
math of one of the worst mass shootings of modern times at a nightclub in
Orlando, Florida. American-born Omar Mateen, a twenty-nine-year-old son
of Afghani immigrants, entered the Pulse nightclub in the early hours of
June 12, 2016, armed with a SIG Sauer assault-style rifle and a Glock semiau-
tomatic handgun. Both were legally purchased. Most of the forty-nine people
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killed and fifty-three wounded were shot shortly after his entry. After several
hours, police used an armored vehicle to batter down a wall, leading to the
shooter’s death by police. Key questions of motive swirled around this hei-
nous crime. During the standoff, Mateen called police to state his allegiance
to the Islamic State. In 2013 and 2014, the FBI investigated Mateen as a pos-
sible terrorist suspect, but failed to find sufficient evidence. After his death,
no actual links to terrorist groups were found. In a different possible motive,
Mateen may have had mixed feelings about his own sexuality. The Pulse was
considered a gay nightclub, and Mateen had visited the club several times
as well as social media sites for making connections with gay men. Several
witnesses claimed that Mateen had sought out personal relations with male
nightclub patrons. Was this a case of a terrorist who slipped through govern-
ment screening? Was that simply an excuse by Mateen for his real motive,
related to doubts about his own sexual identity? How aggressive should the
government be in trying to identify those with political or other motives for
killing random innocent civilians?>

Before proceeding with key questions about guns and American society,
we must begin with the role and purpose of government regulation.

Regulation, Public Order, and Public Policy

The fundamental purpose of government—indeed, its first purpose—is to
establish and maintain order. As many political thinkers have noted, human
existence before the establishment of governments was chaotic and anarchic.
Writing in the seventeenth century, the British political theorist Thomas
Hobbes noted in his Leviathan that life in such a “state of nature” was “soli-
tary, poor, nasty, brutish, and short.” The only “law” in this situation was that
of self-preservation, when one could expect only the “war” of “every man,
against every man.” To stave off such an anarchic condition, people formed
governments, to which citizens traded some of their freedom, including the
“freedom” to kill or be killed, in exchange for the order of civil society. In
such a “civil state,” according to Hobbes, “there is a power set up to constrain
those that would otherwise violate their faith.”

Writing several decades after Hobbes, the British political thinker John
Locke concurred, noting in his Of Civil Government that “God hath certainly
appointed government to restrain the partiality and violence of men. I easily
grant that civil government is the proper remedy for the inconveniences of
the state of nature.” That we in America largely take the value of order for
granted is a testament to the remarkable stability of American life.”> Order is



Policy Definition and Gun Control V¥ 13

not the only priority for government, of course, because democratic nations
also value freedom and the protection of basic rights and must continually
strive to strike an appropriate balance between these values.* Nevertheless,
order is the first purpose of government because without order there can be
no freedom in society (aside from the “freedom” of anarchy to which Hobbes
and Locke referred). As the political scientist Samuel Huntington once noted,
“Men may, of course, have order without liberty, but they cannot have liberty
without order.”’And, as James Madison wrote to Thomas Jefferson in 1788,
“It is a melancholy reflection that liberty should be equally exposed to danger
whether the Government have too much or too little power.”

Governments’ maintenance of public order occurs through public policy,
defined most simply as “whatever governments choose to do or not to do.”
The interesting semantic fact that “policy” has the same linguistic root as
“police” underscores the close link between order and public policy.” Note the
link between the two in this definition of public policy offered by the British
constitutionalist William Blackstone in 1769:

the due regulation and domestic order of the kingdom, whereby the inhab-
itants of the State, like members of a well-governed family, are bound to
conform their general behavior to the rules of propriety, good neighbor-
hood, and good manners, and to be decent, industrious, and inoffensive in
their respective stations.

The techniques or tools of public policy take many forms, from the dispens-
ing of benefits to strict regulation of individual conduct. Yet basic questions
of public order usually involve direct regulation—power exercised by the
government “for the protection of the health, safety, and morals of their cit-
izens.”® Beyond the simple maintenance of order, “government is the guar-
antor of the public good. Ideally, this is achieved as government regulates
private functions to maximize public welfare.”® The regulation of individ-
ual conduct may include that considered harmful to others, such as driving
under the influence of alcohol, or conduct considered immoral, such as gam-
bling or prostitution.!” This returns us to the question of the regulation of
firearms. (In this analysis “guns” and “firearms” are treated as synonymous.)
The fierce and protracted debate over gun control raises a variety of issues
about individual behavior and the role of the government. Nevertheless, at
its core the gun debate turns on a single, central question of public policy as
it relates to both order and personal conduct: should gun possession and use
be significantly regulated? This central question of public policy guides the
organization of this book.
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Guns and Regulation

Why has gun control been such a difficult, controversial, and intractable
issue in American politics? The first answer is because of the nature of regu-
lation. Whenever the government seeks to apply its coercive powers directly
to shape individual conduct, the prospect of controversy is great, especially
in a nation with a long tradition of individualism. According to the policy
analyst Theodore J. Lowi, when the likelihood of government coercion is
immediate—that is, when the behavior of individual citizens is directly
affected, as in the case of regulation—the prospect of controversy is high.!!
When the likelihood of government coercion is remote—that is, when the pri-
mary purpose of the policy in question is, say, to provide benefits rather than
regulate individual conduct—the prospect of controversy is low. Examples
of policies in which government coercion is low include public works proj-
ects (construction of roads, harbors, buildings, and the like) and subsidies
to farmers (labeled “distributive”; see Figure 1.1). Government can influence
behavior by providing these benefits, but the primary emphasis is on the
awarding of benefits, not the shaping of conduct.

In addition to immediate coercion, regulatory policy shares a character-
istic that fans the flames of political controversy: it seeks to control individ-
ual conduct. When the government imposes highway safety regulations,
pure food and drug requirements, cable television rates, criminal laws, or

Figure 1.1 Government Coercion and Political
Controversy Among Types of Policy
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laws regulating abortions, it is regulating the conduct of individuals (not
only individual citizens but also individual companies or other entities).
Because of these direct consequences to individuals, regulatory policies are
more controversial than policies that seek to shape the “environment of con-
duct,” such as fiscal and monetary policy, the progressive income tax, and
welfare programs. Even though these latter policies (labeled “redistributive”;
see Figure 1.1) affect individual citizens, the policies themselves are designed
to shape broad classes or groups of people—the poor, certain categories of
wage earners, homeowners—or even the entire society.12 Thus, the individual
citizen feels the hand of government less directly than policy designed to reg-
ulate the conduct of individuals.

The fourth and least controversial form of policy is that for which gov-
ernment coercion is remote and seeks to shape the environment of conduct.
Labeled “constituent” policy (see Figure 1.1), such policies include, for exam-
ple, those pertaining to the administration of the government, the budgeting
process, and the civil service.

Figure 1.1 summarizes the relationship between these four kinds of pol-
icies. Among the four, regulatory policy is the most likely to spawn contro-
versy. Immediate coercion applied to individual conduct usually involves
specific rules or sanctions with accompanying punishments, such as fines
or imprisonment. The other kinds of policies are progressively less likely
to include such specific and individually felt sanctions, as reflected in the
numerical rank ordering in Figure 1.1.1°

We can make an even finer distinction within the category of regulatory
policy by distinguishing between two primary types of regulation: economic
regulation and social regulation.'* Economic regulation dates back to the late
nineteenth century, when the national government began to become involved
with regulating elements of the nation’s economy. The first modern regulatory
agency, the Interstate Commerce Commission (ICC), was created in 1887 to
regulate railroad rates, control prices affecting consumers, require the pub-
lication of rail rates, and bar collusive practic::es..15 Economic regulation then
accelerated in the twentieth century, incorporating a wide variety of business,
market, and economic sectors.

Social regulation dates back many decades. Government, usually at the
state level, has long been concerned with regulating prostitution, marriage
and polygamy, alcohol consumption, and the like. Nevertheless, social regu-
lation greatly expanded at the national level in the 1960s. It differs from eco-
nomic regulation in that it is less concerned with narrow economic questions
and more concerned with broader issues of public safety, health, or morals.
The focus is social relationships, not economic transactions. According to
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the political scientists Raymond Tatalovich and Byron Daynes, social reg-
ulatory policy is “the exercise of legal authority to affirm, modify, or replace
community values, moral practices, and norms of interpersonal conduct.”'®
Tatalovich and Daynes cite examples of such issues, including abortion, crime
control, women’s rights, pornography, school prayer, gay rights, civil rights,
affirmative action, and gun control. As this laundry list of “morality policies”
suggests, these issues are among the most controversial facing American soci-
ety. Social regulation is especially controversial and may provoke even greater
controversy than economic regulation for the fundamental reason that it is
concerned with values. Moral issues often inspire even stronger feelings than
economic issues.!” Although government involvement in some social regula-
tory policies predates the 1960s (notably crime control), considerable govern-
mental and societal interest has focused on these issues in recent decades as
the federal government has moved into this area, spawning intense and even
explosive political antagonisms. The political characteristics of gun control
conform closely to this characterization. But why is gun control an issue of
social regulation? Or, to rephrase the question, what is it about gun control
that provokes such sharp, deeply held feelings? What values underlie guns?

The Gun Controversy

In order to understand the dynamics of the gun issue, we need to begin
with the admittedly narrow common ground of opponents and proponents.
Despite the enormous differences that separate gun control advocates and
opponents, they do share a few common assumptions:

e The primary and unique purpose of firearms is to provide an efficient
means of destruction of people, animals, and objects. Although some
may admire firearms for aesthetic, artistic, sporting, or other qualities,
no one can dispute this central purpose of firearms. Indeed, they evolved
from the pressures of war during the Middle Ages.'® Other objects in
society cause great destruction, of course, ranging from knives to auto-
mobiles, but these objects exist or were created to serve other purposes.'’
Knives, for example, serve a nearly infinite variety of other purposes;
automobiles exist for the primary purpose of transporting people and
commodities across vast expanses. The injury, destruction, or death that
arises from these or other objects is incidental or at least secondary to
the primary and necessary purpose for which they exist. The same can-
not be said for firearms, so they are distinctive for this reason alone.
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* Existing gun laws have limited effects in curtailing gun-related deaths
and injuries nationwide. Gun control advocates argue that the relative
ineffectiveness of gun laws lies with their weakness and the problem
of jurisdiction. The vast majority of gun laws exist at state and local
levels, and states and cities with tougher gun laws find them at least
partly neutralized by the ease with which guns can be transported
from areas with weak gun laws. Stronger and more inclusive federal
laws could address this problem—whether they could succeed is a
separate question—but existing federal regulation is considered both
limited and weak, although some gun control opponents find even
existing law too restrictive. Gun control opponents argue that gov-
ernment simply cannot succeed in such regulation either for practi-
cal reasons—that is, too many Americans already own weapons—or
because stronger laws would violate fundamental American values,
beliefs, and practices.

e Although gun ownership has been gradually declining, guns still per-
meate American society. In the early 1960s about half of all homes
reported having at least one gun. By the first decade of the twenty-first
century that number had dropped to about 30 percent of all homes.
As Table 1.1 shows, as of 2021 about 30 percent of Americans own at
least one gun. In addition, the table shows that gun ownership is most
prevalent among older white males who live in rural areas, those with
some college education, and those who are politically more conserva-
tive. Even with a modest increase in gun ownership in recent years has
come a dramatic rise in the average number of guns owned per person:
in the 1960s it was about two and a half guns per household; by this cen-
tury, it had increased to more than eight guns per gun owner.?’ In other
words, widespread reports of increased gun sales in recent years largely
involve more gun purchases by existing gun owners. But whatever one’s
view on gun regulation, any government effort to significantly alter gun
ownership and use patterns must be prepared to cope with the quantity
of guns.

* Part of America’s social and cultural tradition includes an identifiable
“gun culture,” a phrase popularized by the historian Richard Hofstadter
in his “America as a Gun Culture.””! Many gun control proponents
decry America’s long association with and affection for the gun; gun
control opponents, for the most part, embrace and celebrate the con-
nections between guns and America’s heritage. Regardless of one’s per-
sonal or political feelings about guns, however, the gun culture is an
undeniable component of American history and the gun debate.*?
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Table 1.1 Demographic Characteristics of Gun Owners
(Percentage who own firearms, 2021)

Don’t own a gun TOTAL gun

Personally but someone in ownership in
own a gun household does household
All adults 30% 1% 40%
Men 39 4 43
Women 22 16 38
White 36 11 47
Black 24 13 37
Hispanic 18 8 26
Asian 10 10 20
AGES: 18-29 18 17 35
30-49 32 9 41
50-64 33 9 42
65+ 32 10 42
EDUCATION: Postgrads 25 7 33
College 28 12 39
Some college 35 10 45
HS or less 28 12 40
REGION: Northeast 20 8 28
Midwest 31 10 41
South 35 12 47
West 28 10 39
Urban 20 9 29
Suburban 29 11 40
Rural 41 11 53
Republican/lean Rep 44 10 54
Conservative 49 9 58
Moderate/liberal 34 12 46
Democrat/lean Dem 20 " 31
Conservative/moderate 22 " 33
Liberal 17 11 29

Source: “Three-in-ten U.S. adults say they own a gun,” Pew Research Center, August 2,
2021, https://www.pewresearch.org/

Despite this common ground, those who square off over gun control dis-
agree on nearly everything else. Indeed, they cannot agree on the interpre-
tation of laws and court cases about guns, on the validity of comparisons
between the United States and other democratic nations (nearly all of which
have stricter gun laws than those of the United States), or even on the effects of
gun control on such basic issues as crime and public safety. Of course, many
issues in American politics provoke sharp disagreement. Abortion, for exam-
ple, provokes at times even greater passion than gun control. However, unlike
gun control, those on opposing sides of the abortion question can atleast
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control, those on opposing sides of the abortion question can at least agree on
how abortions are performed, the desirability of avoiding unwanted pregnan-
cies as a way to avoid the problem of abortion entirely, and the consequences of
varying degrees of government regulation. Their disagreement turns primarily
on the normative question of whether various restrictions should be imposed.
Those on opposing sides of the gun debate cannot even agree on the basics.

The Gun Culture

To return to an earlier question: why do relatively simple metal-and-wood
objects that do nothing more than propel small bits of metal at high speeds
evoke such strong feelings? The first answer is obvious: in recent years, around
40,000 Americans have been killed annually as the result of the homicidal,
accidental, and suicidal use of guns. In all, Americans wielding guns intim-
idate, wound, and kill hundreds of thousands of people every year.23 These
actions disrupt American lives, inflame public sentiment, and interrupt the
societal concept of ordered liberty. Although the absence of guns would not
end violence and mayhem in America, the presence and easy availability of
guns magnify the violent strain in the American character, multiplying its
deadly consequences. These concerns are the ones gun control advocates typ-
ically express.**

The second answer is both less obvious and more important: the just-
mentioned American gun culture. This phrase usefully summarizes the long-
term sentimental attachment of many Americans to the gun, founded on the
presence and proliferation of guns since the earliest days of the country; the
connection between personal weapons ownership and the country’s early
struggle for survival and independence followed by the country’s frontier
experience; and the cultural mythology that has grown up about the gun in
both frontier and modern life, as reflected in books, movies, folklore, and
other forms of popular expression.

Not all Americans, by any means, embrace this gun culture, and most
who do acknowledge in some respect the destructive consequences of weap-
ons. Yet strong personal feelings about guns counterbalance these concerns.
Beyond this, the gun culture is generally recognized, rightly or wrongly, as
a key component of the American mythic tradition.” Recent research has
demonstrated that although gun ownership dates to America’s beginnings, it
was far less ubiquitous in colonial and early federal life than popular impres-
sions and mythology suggest. As a practical matter, most of the firearms in
civilian hands were guns suited to farming use, often called fowling pieces—
small-caliber weapons suitable for killing small game and nuisance animals,
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rather than military-grade weapons. Moreover, early guns were expensive,
cumbersome, difficult and even dangerous to operate, and made from mate-
rials (mostly iron) that deteriorated rapidly, even with regular maintenance.
And subsistence agriculture, including the raising of crops and domestic ani-
mals, was the main source of sustenance for most Americans, not the hunt-
ing of wild game. Gun ownership and use became more widespread after the
Civil War, in part because gun manufacturers such as Samuel Colt developed
advertising campaigns that deliberately romanticized the attachment to guns
and also because technological improvements made guns cheaper, more reli-
able, easier to use, and more durable. Further, relatively few Americans pos-
sessed the marksmanship skills so often attributed to them in folklore, a fact
underscored by the common observation of America’s military leaders during
this period, who consistently bemoaned American males’ lack of acquain-
tance and skill with firearms.”® Regardless of its origins, the American gun
culture as it exists today contains at least two elements that have survived
since the country’s early history: the hunting/sporting ethos and the militia/
frontier ethos.

The Hunting/Sporting Ethos

The first of these elements sprang from a time when the United States was an
agrarian, subsistence nation existing in a hostile environment. Hunting game
was one source of food for American settlers (although domesticated animals
were a far more important food source than game), just as it was a method
of protection from animal predators, including bears, panthers, and wolves,
although mounting evidence indicates that wolves posed no direct threat to
humans. In addition, the growing market for furs encouraged hunting and
trapping as a source of income. Noting the connection between shooting
skills, survival, and the acquisition of these skills as a “rite of passage” for
boys entering manhood, one colonial observer commented that

a well grown boy at the age of twelve or thirteen years, was furnished with a
small rifle and shot-pouch. He then became a fort soldier, and had his port-
hole assigned him. Hunting squirrels, turkeys and raccoons, soon made

him expert in the use of his gun.?’

For at least some Americans, guns were a necessity of everyday life for rea-
sons of subsistence alone. That they were used for self-protection from Native
Americans and other hostiles is equally evident. The role of guns as a mark of
maturity is one that lingers to this day.?®



Policy Definition and Gun Control VW 21

As American society evolved, becoming more urban and more developed,
the necessity for and practice of hunting declined. In fact, as settlements
grew, the practice of carrying arms declined along the nation’s eastern coast.
Even “during the colonial period, the urban areas were relatively free of the
consistent use of firearms.”?* Yet the hunting tradition survived, especially in
rural areas. So too did the element of competitive/sport shooting, a form of
recreation also dating back to the country’s earliest days. Such competitions
occurred in part to improve shooting skill and aim, for despite the much-
vaunted reputation of the American sharpshooter, even during the Revolution
the sharpshooting reputation exceeded actual American shooting skills.

A 2017 federal survey of hunting in America reported 11.5 million hunters
in the country; that represented a decline of 2.2 million since 2011. About
90 percent of hunters are male. These numbers reflect a decades-long decline
in hunting, both in absolute numbers and as a percentage of the total popu-
lation: in 1975 the hunting population was 17 million.*® Based on a study of
hunters by the Yale School of Forestry and Environmental Studies, the rea-
sons for hunting vary, but the primary motivations include procurement of
food, pursuit of sport, and the desire to commune with and participate in
nature.>! Beyond a mere activity, hunting survives as a central component of
the gun culture. According to a variety of studies, the decline in hunting first
predicted in the 1960s has resulted from and is continuing primarily because
of the decline in farming and rural populations, the greater array of leisure
and recreational activities available to rural residents, the reduction of land
where hunting is allowed with resultant loss of game habitat, and changing
social attitudes. Indeed, some predict that the “hunting heritage” may disap-
pear entirely by the middle of the twenty-first century. In 1983 the number
of hunting licenses issued was 16.4 million; in 2019 the number was 15.5 mil-
lion, even as America’s population increased over the same time. In 2011,
73 percent of all hunters were thirty-five years of age or older.*>

The Militia/Frontier Ethos

The second tradition, the militia/frontier ethos, has more direct political
antecedents and consequences. Early Americans had to rely on their wits and
skills to protect themselves and their families from hostile Native Americans
and foreign armies. Necessity dictated that anyone capable of carrying and
using a weapon (excluding blacks and, for the most part, women) participate
in local defense. Neither the budget nor the manpower existed to maintain a
full-time army, so the armed citizen-soldier bore this responsibility. Nor did
the government have the resources to arm its citizens; in fact, from the earliest
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days of the colonies, able-bodied men were pressed, even required, not only
to serve but also to provide their own arms and ammunition because the
colonies’ very survival depended on these citizen militias. And the mother
country was of little help. Even though the colonies were under British rule,
England did not start sending troops to America until the 1740s.>

As is well known, citizen-soldiers serving in state-based militias fought
and won American independence against what was considered the finest
standing army in the world (see Chapter 2). Yet by the 1790s the many draw-
backs of citizen militias accelerated the reliance on volunteer units and a pro-
fessional, full-time army. The death knell of the citizen militia was its abysmal
performance in the War of 1812, after which it ceased to play any active role
in national defense.>* Despite this fact, the idea of the militia tradition has
survived.

Closely related to the militia tradition is the frontier tradition, which
linked westward movement with weaponry. Just as the Pennsylvania-
Kentucky-style rifle was closely associated with the American colonial and
revolutionary experience,’ nineteenth-century firearms became read-
ily identifiable symbols of westward expansion. The principal enemies of
westward-moving settlers, said to be outlaws and Indians, necessitated
an armed citizenry ready and willing to use their Winchesters, Smith &
Wessons, Remingtons, and Colts to defend hearth and home at a time when
allegedly the only reliable justice came from the barrel of a gun: “Men who
wanted to hold their own against all comers carried their law with them—a
Colt peacemaker, slung from their belt or in an arm-pit holster.”*® Axiomatic
expressions such as “the guns that won the West” and “arm([s] that opened
the West and tamed the wild land” typify what, in actuality, is a romanti-
cized and wildly exaggerated assessment of the importance of guns in the
settling of the West. Indeed, some have gone so far as to claim that “the
American experiment was made possible by the gun.”*” These characteriza-
tions can be faulted for ignoring the central role of homesteaders, ranchers,
miners, tradesmen, businessmen, and the generalized settlement movement
across the Western plains. The so-called taming of the West was in fact an
agricultural and commercial movement, attributable primarily to ranchers
and farmers, not gun-slinging cowboys.*® In fact, the six-shooter and rifle
played relatively minor roles in the activities of all these groups, even the
cowboys. According to Richard Shenkman,

The truth is many more people have died in Hollywood Westerns than ever
died on the real frontier. ... In the real Dodge City, for instance, there were
just five killings in 1878, the most homicidal year. ... In the most violent
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year in Deadwood, South Dakota, only four people were killed. In the
worst year in Tombstone, home of the shoot-out at the OK Corral, only five
people were killed. The only reason the OK Corral shoot-out even became
famous was that town boosters deliberately overplayed the drama to attract
new settlers.*’

Even in the most violence-prone towns, the Western cattle towns, vigilan-
tism and lawlessness were only briefly tolerated.*’ In his sweeping history of
the West, the historian Ray Allen Billington noted that local businesspeople
and other leaders quickly pushed for town incorporation in order to establish
local police forces, which were supported by taxes levied against local bars,
gambling establishments, and houses of prostitution. Prohibitions against
carrying guns were widely enacted and strictly enforced, and there were few
homicides. The gun “disarmament” that was routinely practiced in newly
formed Western towns was well understood as a sign of civilization and an
improvement in public safety. Ironically, such measures provoke more polit-
ical heat and outrage in the twenty-first century than they did in the nine-
teenth century. The Western-style shoot-outs glorified in countless books and
movies were literally “unheard of.™! In the most violent cow towns of the
old West—Abilene, Caldwell, Dodge City, Ellsworth, and Wichita—a total of
forty-five killings were recorded between 1870 and 1885, and only six of these
killings were from six-shooters; sixteen were by police.

Outside populated areas, cowboys and other range riders who carried
six-guns almost never used them in Hollywood-style gunfights or to enforce
some brand of Western justice. As the cowboy experts Joe B. Frantz and
Julian E. Choate observe, “the six-shooter has been credited with use entirely
disproportionate with the facts.™?

Even Western outlaws illustrate the extent to which myth has replaced fact
with respect to guns and lawlessness. Many studies of the famed Western
outlaws demonstrate that “they were few, inconspicuous, and largely the
invention of newspaper correspondents and fiction writers.” Moreover, “the
Western marshal [was] an unglamorous character who spent his time arrest-
ing drunks or rounding up stray dogs and almost never engaging in gun
battles.”™*

The idea that Western towns were “relentlessly homicidal” was, according
to Robert R. Dykstra, a myth. Indeed, “gun control ... was a fact of Western
life.” Most of the killing that took place on the frontier involved the wars
between the US Cavalry and those Native Americans who rebelled against
harsh and duplicitous treatment at the hands of whites. Most casualties in this
fighting were the elderly, women, and children.**
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Other historians have presented data suggesting that the West was more
violent and dangerous than the rest of the country or other nations. Analysis
of homicides in two nineteenth-century mining towns found murder rates
higher than the cattle towns, a fact attributed to unregulated, widespread gun
carrying by young men in these towns. Randolph Roth notes that from 1876
to 1885, Dodge City had a homicide rate of 165 per 100,000 people (using the
FBT’s technique for comparing crime), which translates into a 1 in 61 chance
of being murdered. By comparison, in 1980, the homicide rate in Miami,
Florida, (a time of very high crime there) was 32.7 per 100,000, which might
lead one to conclude that Dodge City was five times as dangerous as Miami.
Yet this comparison suffers from a serious flaw: Miami’s population in 1980
was about 350,000, whereas Dodge City’s population in 1880 was 1,275. In
1880, Dodge City had exactly one murder, which yielded a statistical murder
rate that year of 78.4 per 100,000. Creating a ratio by dividing by 100,000 is
highly misleading when murders in small population towns are examined
because a single case or two can wildly skew results. According to historian
Richard White, “gun control and regular police forces were, by and large,
successful in curtailing violence (in the frontier West).™*?

This veneration of guns, with all its attendant symbolism and mythology,
drives a powerful and deeply felt belief that guns are not only an integral part
of but also a force responsible for America as it exists today. Although the per-
centage of Americans who aggressively embrace this tradition and consider
it applicable to modern life is relatively small, the myths composing the gun
culture survive and thrive in major elements of mass culture.

For example, one can hardly count as coincidence the fact that the very
first feature film, The Great Train Robbery, sent moviegoers ducking for cover
when an outlaw in the 1903 film aimed his six-gun at the camera and fired.
From that day to this, the admittedly ambivalent relationship between movies
and guns has, nevertheless, helped cultivate America’s gun tradition, as have
other forms of mass culture.*®

The Modern Gun Culture

In contemporary society, the gun culture revolves around those who con-
tinue to own and use guns for legitimate hunting, sporting, and related
purposes, although there are those who would include urban street gangs,
gun-toting criminals, and other antisocial individuals and groups in this cat-
egory. Modern social science has carefully identified the core of those who
continue to promote a legitimate gun culture, based on both practice and
attitude (see Chapter 4).
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As noted earlier, those who compose and support the active gun culture
are overwhelmingly white males (fewer than 15 percent of gun owners are
female), live in rural areas (especially in the South), are likely to be Protestant,
and are from “old stock” (that is, have ancestors who came to this country
longer ago than the more recent immigrant waves). Naturally, they are highly
likely to own and use guns (see Table 1.1). Conversely, those for whom the gun
culture carries the least appeal are likely to be females, from larger metropol-
itan areas, from the Northeast, and from more recent immigrant descent.?’
Those most likely to embrace and carry on the gun tradition are socialized
early in their lives by other family members into patterns of gun ownership
and use.*®

Despite the gradual decline in recreational gun activities, the gun culture
persists even in areas typically thought of as less than “gun-friendly” or dom-
inated by urban-suburban life. Even in states with strict gun regulations, the
typical minimum legal hunting age is twelve (although an adult must accom-
pany the children). In New York State, for example, some rural counties still
cancel public school on the first day of deer-hunting season, held in mid-
November—an acknowledgment of the many students who would otherwise
be absent if school were held. In Vermont, a hunting instructor established
a “dream hunt” competition for children, offering all-expenses-paid hunt-
ing trips to kids in order to interest more children in hunting activities. One
winner in 2005 was nine-year-old Samantha Marley, a Massachusetts fourth
grader who won a bear hunt using her own 20-gauge shotgun. A hunter from
Preble, New York, eloquently expressed the social and familial link to hunt-
ing activities when he explained to a reporter why he was going to bypass his
annual deer hunt: “I didn’t feel like going hunting today. My son is away at
college and I just didn’t feel like going out without him.” But to make up for
that, the hunter said that he planned on taking off work the following week so
the two could go hunting. “We will have a lot of fun; it’s early in the season,”
he explained.*’

An element of the modern gun culture, tying itself to often mythical
beliefs about citizen militias and the country’s gun history, has embraced
an increasingly radical and violent vision of gun ownership. This darker and
more threatening branch of the gun culture has appeared in recent years in
the organization and activities of so-called private militias (see Chapter 2). It
has also appeared, for example, when armed counter-demonstrators showed
up at “Black Lives Matter” protests, and during demonstrations during the
2020 presidential campaign, when gun carrying was documented at over
200 demonstrations around the country.”® The January 6, 2021 insurrection
in Washington, D.C., when thousands of supporters of outgoing President
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Donald Trump stormed the Capitol building to halt the ratification of the
electoral vote by Congress represents an extreme, dangerous, and illegal
expression of this sentiment.

Having explored the basis of deep-seated feelings about guns—and there-
fore about gun control—we return to the contemporary political debate. That
debate incorporates two features: stridency and immobility.

Policy Gridlock

The political pattern typifying the gun debate is one in which repetitive
political scenarios play themselves out with great fury but astonishingly lit-
tle effect. The cycle of outrage, action, and reaction usually begins with the
sensational and the horrific.

Outrage

The first modern gun regulation, New York State’s Sullivan law, was enacted
in 1911 in part in reaction to an attempt to murder New York City mayor
William Gaynor.”! The shooting deaths of Senator Robert F. Kennedy and the
Reverend Martin Luther King Jr., both in 1968, were more recent instances
when public outrage over deaths from guns prompted a significant political
reaction—passage of the federal Gun Control Act of 1968.

In the 1980s and 1990s highly publicized incidents of senseless mass
slaughter and urban gang violence (with the latter often related directly or
indirectly to drugs) again fanned the flames of public outrage. In 1989, for
example, a man named Patrick Purdy opened fire with an AK-47 assault
rifle on an elementary school playground in Stockton, California, kill-
ing five children and wounding thirty-three others. In 1991 a man using a
semiautomatic pistol fired into a crowded cafeteria in Killeen, Texas, killing
twenty-two people in the worst peacetime massacre of its kind in American
history up until that time.> In 1999 two boys shot and killed twelve stu-
dents and one teacher at Columbine High School in Littleton, Colorado, a
crime that shocked the nation. The 2007 mass shooting at Virginia Tech
State University and the 2012 shooting at Sandy Hook elementary school in
Connecticut fueled similar rounds of national outrage and calls for change.
The Sandy Hook shooting in particular prompted President Obama to make
new gun laws his top post-election priority, and also spurred the formation
of new gun safety organizations. Two mass shootings in 2022 were key to
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spurring a successful effort in Congress to enact the first new national gun
law in nearly thirty years.

Action

Building on popular outrage, gun control proponents pressed for stronger
gun laws in Congress and many state legislatures, meeting with some suc-
cess. In the early 1990s, for example, states enacted laws that banned the sale
and possession of assault rifles, barred those under the age of eighteen from
possessing handguns, and held parents criminally liable for the gun-related
actions of their children. In 1993 and 1994 Congress enacted new federal gun
control laws. After the Columbine massacre, national outrage pushed the US
Senate to approve the first new federal gun control measure since 1994 (the
bill eventually died in the House of Representatives). After the 2012 Sandy
Hook shooting, Congress considered, but ultimately failed to pass, a new
package of gun measures. After mass shootings in 2022, Congress succeeded
in passing the Bipartisan Safer Communities Act (see Chapter 5).

Reaction

Anti-gun control forces, spearheaded by the NRA, have fought all these
efforts. These forces were mostly successful in blocking gun control measures
in the states and at the federal level in the 1970s and 1980s, but toward the end
of the 1980s public sentiment shifted more strongly toward gun control, and
the NRA’s political inflexibility and stridency began to make more enemies
than friends. As a consequence, the political fulcrum began to shift in favor
of gun control proponents, spearheaded by the Brady Campaign to Prevent
Gun Violence.

Still, the net policy change has been, for the most part, marginal, even in
the states. A major federal battle revolved around the so-called Brady bill,
named after the former White House press secretary and gun control sup-
porter James Brady, who was critically wounded when shooter John Hinckley
attempted to assassinate President Reagan in 1981. As enacted in 1993, the bill
imposed a five-day waiting period and background checks for handgun pur-
chases. Most agree that the Brady law is an extremely modest, even marginal
effort at regulation,® yet the political struggle over this law was nothing less
than furious.

The key policy question for the moment is not whether these policies are
wise or prudent, but rather whether wise or rational policy is likely to result
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from this outrage-action-reaction cycle. Do sensational killings exemplify a
larger problem, or are they simply extreme cases? If the latter, do they provide
adequate justification for stricter gun laws? Although good policy may result,
it surely cannot be attributed to a sound process in a policy sense.

The outrage-action-reaction cycle is symptomatic of the fundamental
value conflict at the heart of the gun issue. As the policy analyst Thomas R.
Dye noted, “policy analysis is not capable of resolving value conflicts.”>* Yet
the machinery of politics cannot abandon its pursuit of better policy simply
because of its degree of political difficulty. What policy analysis can do, how-
ever, is formulate its best analysis of the issue and use that analysis both to
instruct and to provide a basis for reasonable policy prescription. Theodore J.
Lowi framed this effort as

develop[ing] a political science of policy analysis. ... Political science may
best make its pro rata contribution to good government on the basis of
its ability to help define what government is ... and to evaluate the sig-
nificance and impact of each form of government action on the political
system itself.”®

Lowi’s first step, to “define what government is,” translates for our purposes
to a definition of “what gun control is.” The social regulatory policy formu-
lation provides the necessary theoretical tool for addressing this question.
Lowi’s second step, to “evaluate the significance and impact” of policies on
the political system, constitutes the other analytical component of this book.
It serves to bring together policy options and political realities, as reflected in
the central question posed at the start of this chapter: should gun possession
and use be significantly regulated?

Social Regulatory Policy Analysis

As discussed earlier, social regulatory policies seek to apply governmental
authority in a direct and immediate way to shape individual actions in the
realm of values, morals, and norms. As with other forms of government reg-
ulation, the enactment of specific rules accompanied by specific sanctions or
penalties usually accomplishes this shaping.

According to social regulatory policy theory, certain distinctive political
patterns and characteristics are associated with social regulatory issues. These
patterns are observable among the major elements of the political process,
including the political behavior of the courts, interest groups, the presidency,
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political parties, Congress, public opinion, federal agencies, and intergovern-
mental relations. The specific predicted patterns include the following:

e The courts provide a key avenue for defining and changing the issue.

e Single-issue groups are prevalent in the politics of the issue, and they
behave in an absolutist, polarizing fashion; that is, they are singularly
strident, they seek and defend extreme positions, and they are reluctant
to compromise.

e Presidential leadership plays a relatively marginal role compared to
presidential involvement in other policy areas and operates primarily
on a symbolic level.

o The political parties generally seek to exploit differences over social reg-
ulatory policy, with Republicans using such issues to mobilize conser-
vatives and Democrats seeking to mobilize liberals.

* Congress is more heavily involved in this kind of issue than the presi-
dent, but it tends to support the status quo, often following the lead of
state legislatures instead of setting the course for the states.

* Rallying and mobilizing public opinion behind change is difficult; at the
same time, for change to occur, it must be linked to and draw support
from social/community norms and values.

e Federal government agencies exercise limited control and jurisdiction
over the issue, and political winds from Congress, the president, and
interest groups buffet these agencies.

e Federalism defines the structure and politics of the issue. That is, unlike
many issues on which the federal government has become the primary
actor, state and local governments continue to operate with a high degree
of autonomy and control, even in the presence of federal regulations.*®

The rest of the book relies on these predicted patterns to organize and
explain the politics surrounding the gun control issue. The next chapter
examines constitutional and legal issues, converging on court rulings and
the much-discussed, but poorly understood, Second Amendment to the
Constitution.

Discussion Questions

1. Whatis the primary purpose of government, and why is it so important?
2. What are the two types of regulation? Which is more controversial, and
why?
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3. What is the Outrage-Action-Reaction cycle? Is it a good way to make or
change public policy?
4. What is the “gun culture,” and why is it important?
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Chapter 2

The Second Amendment

Meaning, Intent, Interpretation,
and Consequences

Chapter 2 Summary: The fabled “right to bear arms” found in the Bill of
Rights’ Second Amendment casts a lengthy shadow over gun policy and pol-
itics. This chapter examines the origins, evolution, and legal and mythical
interpretations of this right. Modern gun rights advocates stress the individ-
ual nature of this right, yet the amendment cannot be understood without
also including the first half of the sentence, referencing “a well-regulated
militia, necessary to the security of a free state.” The American Revolution
placed militias front and center; debates over the amendment from the First
Congress and early court rulings explicate its traditional, militia-based mean-
ing in law. Yet a new gun rights movement revived and reorganized this right,
culminating in two important and controversial Supreme Court decisions in
2008 and 2022. Even in its current incarnation, the right protected is subject
to regulation and limitation.

A well regulated Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.

—Second Amendment, US Constitution

A.NY CONSIDERATION OF THE GUN control debate inevitably turns to ques-
tions of the Constitution and the law. Consider, for example, this statement
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made by Republican Senator and 2016 presidential candidate Ted Cruz (Tex.)
regarding his view of the meaning of the Second Amendment: “The 2nd
Amendment ... is a Constitutional right to protect your children, your family,
your home, our lives, and to serve as the ultimate check against government
tyranny—for the protection of liberty”! Cruzs view incorporates two ideas—
that the amendment protects an individual right of personal self-protection,
and that it somehow allows citizens to use violence against the government
should it become “tyrannical” Cruz made no mention of the militias referred
to in the amendment. What are we to make of these two claims of rights?

As with many aspects of constitutional interpretation, the debate over the
meaning of the Second Amendment accelerated in the final decades of the
twentieth century, especially within the legal community, as advocates of
the so-called individualist view of the Second Amendment (discussed later in
this chapter) achieved a monumental victory in 2008 when, for the first time
in American history, the Supreme Court ruled in the case of D.C. v. Heller
that the amendment protected a personal or individual right to own a hand-
gun for personal self-protection in the home. Up until this time the verdict
of the Supreme Court, as well as of lower federal courts, was that the amend-
ment only protected citizen gun ownership in connection with citizen service
in a government-organized and government-regulated militia (known as the
“collective” or “militia” view).

The Second Amendment warrants detailed treatment for two reasons.
First, it is essential as a matter of public policy to know what the law does
and does not allow because public policy springs from and is defined by law.
Specifically, does the Second Amendment pose any obstacles to gun control?
If so, what are they? If not, why is the Second Amendment so often cited as a
barrier to gun control?

Second, an understanding of the Second Amendment and its conse-
quences is essential precisely because it is a touchstone of the gun debate.
In American political discourse, claims to rights abound. Some rights, such
as free speech and religious freedom, are indeed cornerstones of American
life, springing directly from the Bill of Rights. Yet Americans claim a bevy
of other rights as well. Some, such as the right to privacy, are deemed to arise
from the Bill of Rights even though privacy is not actually mentioned there.
Other rights claims are far less supported, among them the right to smoke,
the right to drive, the right to drink (but not to drink and drive), and the right
to burn leaves in one’s yard. The constitutional scholar Mary Ann Glendon
has labeled this phenomenon “rights talk,” a reference to “our increasing
tendency to speak of what is most important to us in terms of rights, and
to frame nearly every social controversy as a clash of rights.”* This singu-
larly American habit is founded in our historical tendency to view law as the
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preeminent vehicle for articulating American values, enshrining political
legitimacy, and emphasizing individual rights. Rights language is “universal,
inalienable, inviolable.” Rights claims tend to be absolutist; thus, this kind
of debate “heightens social conflict, and inhibits dialogue; it erodes mutual
respect and elevates the individual at the expense of social responsibility.® As
Glendon notes, these attributes describe the gun control debate as well.

This chapter will assess the history, meaning, and consequences of the
Second Amendment. (Because this book is principally concerned with fed-
eral gun issues, the chapter does not deal with state court rulings or Second
Amendment-like provisions found in many state constitutions.)* Only after
this assessment can we judge the abundant “rights talk” surrounding the gun
control debate. Following up on the social regulatory policy analysis intro-
duced in Chapter 1, we would expect the courts to provide a key avenue for
definition and change of the issue.

In order to clarify the meaning and consequences of the Second
Amendment, I examine the circumstances and thinking that led to its inser-
tion in the Bill of Rights, its interpretation by the courts, and its connection
to the modern gun control debate. In order to accomplish this, I examine
political and constitutional history leading up to and including the federal
period, incorporating the thinking of the authors of the Bill of Rights; perti-
nent court cases; and the writings of Bill of Rights and Second Amendment
specialists, including standard legal reference works. I then discuss the theo-
ries of those who take issue with the verdict of history and law. Above all, the
reader should remember that claims to constitutional legitimacy hold special
importance in American politics. Sometimes, the claim is even more import-
ant than the fact.

Historic Roots

As discussed in Chapter 1, firearms possession was a part of colonial and
frontier life. Settlers found it necessary to band together to provide for mutual
defense from foreign armies and hostile Native Americans. This reliance on
part-time militias, instead of on a regular, professional standing army, was
based on two facts of life. First, the emerging American nation did not pos-
sess the manpower or resources to raise, finance, supply, or maintain a large
professional army. Second, Americans shared a profound mistrust of stand-
ing armies. This suspicion stemmed from their knowledge of and experiences
with standing armies in European history, in which, with depressing regu-
larity, professional armies had subverted or overthrown civilian governments
and deprived people of basic rights.
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The British Heritage

Great Britain had recently experienced such turmoil. For thirteen years in
the middle of the seventeenth century, professional military forces under the
control of Oliver Cromwell ruled England. The country was, in the words
of the great British historian Thomas Babington Macaulay, “governed by
the sword,” in that “the civil power” was “subjected to military dictation.”
Under Cromwell’s standing army “the King had been murdered, the nobility
degraded, the landed gentry plundered, the Church persecuted.” Only a few
years after Cromwell, King James II, a devout Catholic, promoted the cause of
“papism” by filling the leading ranks of the army with Catholics, to the exclu-
sion of Protestants. James’s oppressive practices in the cause of advancing
Catholicism, including the threat of a swelling Catholic-led army that might
overwhelm local Protestant militias (controlled by local landed gentry), even-
tually led to his overthrow and replacement by William of Orange, an event
dubbed the Glorious Revolution of 1688.

Thereafter, in 1689 Parliament enacted the British Bill of Rights, in which
various grievances against James II were enumerated, including that he

did endeavor to subvert and extirpate the Protestant Religion and the Laws
and Liberties of this Kingdom. ... By causing several good Subjects, being
Protestants, to be disarmed at the same Time when Papists were both
armed and employed contrary to Law.

The right defined in Article VII of this document was “that the Subjects which
are Protestants may have Arms for their Defence suitable to their Conditions,
and as allowed by Law.”® The law to which this sentence referred stipulated
that only the nobility, wealthy landowners, Protestants and members of
the militia executing their duty to defend the country could own firearms.
As the historian Lois Schworer noted of Article VII, “Englishmen did not
secure to ‘ordinary citizens” the right to possess weapons.”” This provision
from the British Bill of Rights is cited as the forerunner of America’s Second
Amendment, although there is no direct evidence that it served as the model
for the Second Amendment.® Foreshadowing the American experience, the
British recognized the superior fighting capabilities of standing armies, but
for political and historical reasons they found it necessary to pay the militia
its due. In Macaulay’s words, the British

were forced to acknowledge that, dangerous as it might be to keep up a per-
manent military establishment, it might be more dangerous still to stake
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the honour and independence of the country on the result of a contest
between plowmen officered by Justices of the Peace, and veteran warriors
led by Marshalls of France. In Parliament, however, it was necessary to
express such opinions with some reserve; for the militia was an institution
eminently popular.’

These important episodes in British history revealed the actual and feared
mischief of standing armies of which British subjects in America were keenly
aware. They also underscored the government’s connection of firearms own-
ership and regulation with militia or military service.'’

The Colonial Heritage

The mistrust of standing armies was a pervasive sentiment during the revo-
lutionary period and was directly related to the bearing of arms by citizens.!!
James Lovell wrote in 1771 that “the true strength and safety of every com-
monwealth or limited monarchy, is the bravery of its freeholders, its militia.
By brave militias they rise to grandeur; and they come to ruin by a merce-
nary army.” In 1776 Samuel Adams wrote that a “standing army, however
necessary it may be at some times, is always dangerous to the liberties of the
people.” Samuel Seabury characterized the standing army as “the monster.”
George Washington observed that “mercenary armies ... have at one time
or another subverted the liberties of almost all the Countries they have been
raised to defend.” At the same point, however, John Adams spoke bluntly to
one American general when he said, “We don’t choose to trust you generals,
with too much power, for too long [a] time.”!?

In this way, the reliance on the citizen-soldier became synonymous with
the revolutionary spirit. The Virginia Declaration of Rights, written in 1776,
said that “standing armies, in time of peace, should be avoided, as dangerous
to liberty.” The other states copied Virginia’s wording."* The public myth pre-
vailing at the time concerning the military effectiveness of militias buttressed
sentiments favoring the militia as more compatible with democratic values.
What the political scientist Clinton Rossiter labeled “the Cincinnatus com-
plex” was the belief that no professional army could fight as effectively as a
citizen militia."* This and related sentiments were reflected in the political
thought of such philosophers as Voltaire, Fran¢ois Quesnay, Anne-Robert-
Jacques Turgot, and Jean-Jacques Rousseau. As was true in Britain, military
reality would prove this politically popular myth to be hollow indeed."” Not
only had the Americans inherited the mistrust of standing armies from
the British, but ironically, the behavior of British troops on American soil
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magnified that mistrust. American outrage over the behavior of British
troops found specific expression in the Declaration of Independence, wherein
Thomas Jefferson complained that “He [the King] has kept among us, in
Times of Peace, Standing Armies, without the consent of our Legislatures. He
has affected to render the Military independent of and superior to the Civil
Power.” The 1776 Declaration also complained that the British were “quar-
tering large Bodies of Armed Troops among us” and “protecting them, by a
mock Trial, from Punishment for any Murders which they should commit on
the Inhabitants of these States.” The British only compounded these griev-
ances and suspicions by “transporting large armies of foreign mercenaries
[Hessians] to compleat the works of death, desolation, and tyranny.” Not sur-
prisingly, the British also took any and every opportunity to seize American
weapons and ammunition.

As a consequence, American prosecution of the Revolutionary War
relied, for the most part, on citizen militias that, according to the historian
Merrill Jensen, were really “fourteen armies: the thirteen state militias and
the Continental Army.”'® Although the reliance on militias was politically
satisfying, it proved to be an administrative and military nightmare. State
detachments could not be easily combined into larger fighting units, soldiers
could not be relied on to serve for extended periods and desertions were com-
mon, officers were elected according to their popularity rather than experi-
ence or training, and discipline and uniformity were almost nonexistent. All
too often militia units would enter the American army camp, consume scarce
supplies, get drunk, quarrel, fight with each other, and then melt away the
night before battle.!” The commander in chief, George Washington, defended
the militia in public, but he made his real sentiments brutally clear in corre-
spondence with Congress:

To place any dependence upon Militia, is, assuredly, resting upon a broken
staff. Men just dragged from the tender Scenes of domestick life; unaccus-
tomed to the din of Arms; totally unacquainted with every kind of military
skill, which being followed by a want of confidence in themselves, when
opposed to Troops regularly train’d, disciplined, and appointed, superior
in knowledge and superior in Arms, makes them timid, and ready to fly
from their own shadows. ... [I]f I was called upon to declare upon Oath,
whether the Militia have been most serviceable or hurtful upon the whole;
I should subscribe to the latter.'®

At a later point, Washington said of the militias that they “come in, you
cannot tell how; go, you cannot tell when; and act, you cannot tell where.”
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Despite the militia handicap, America did, of course, eventually win its inde-
pendence, owing to the durability of the core group of soldiers composing the
Continental Army that maintained the force’s continuity as militias came and
went; the large size of its force (more than 400,000 men participated during
the course of the war); the adoption of tactics appropriate to American ter-
rain; the assistance of the French; British difficulties related to distance and
supply; and, the American “home court advantage.”

The Constitution

America’s first constitution, the Articles of Confederation (1777-1789), reflected
suspicion not only of standing armies but also of a strong national government.
The Articles specifically granted sovereignty to the states and severely limited
the power of Congress. Formulated and adopted during the Revolution, the
Articles placed the primary burden of national defense on the states, stipu-
lating that “every state shall always keep up a well regulated and disciplined
militia, sufficiently armed and accoutred” (Article VI) and that Congress’s
military powers could be exercised only by a vote of nine of the thirteen states
(Article IX). No specific provision was made for a national standing army.

These and other shortcomings of the Articles led to the Federal Convention
of 1787 and the adoption of the modern Constitution. The military issue was
resolved by establishing federal government power over both militias and
a standing army. In Article I, Section 8, Congress was given the power to
“raise and support armies,” “provide and maintain a Navy,” and finance and
regulate both. In an important departure from the Articles, Congress would
now have key authority over the state militias, as it could “provide for call-
ing forth the Militia” in order “to execute the Laws of the Union, suppress
Insurrections and repel Invasions,” and it could “provide for organizing,
arming, and disciplining the Militia, and for governing such Part of them
as may be employed in the Service of the United States.” The states retained
only limited control, as the Constitution reserved “to the States respectively,
the Appointment of the Officers, and the Authority of training the Militia
according to the discipline prescribed by Congress.” In addition, the presi-
dent would serve as commander in chief of the military forces, including the
militia (Article II, Section 2).

The founders recognized the long-standing mistrust of standing armies but
accepted the reality that the militia was no substitute for a trained professional
force controlled by the national government.'” Those at the Constitutional
Convention of 1787 who feared too much federal control over the military
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won two small concessions: limited control over the militias, which were pri-
marily put under control of the federal government, and militia mobilization
by Congress could occur only under the three circumstances listed above.

The overriding necessity for an effective fighting force was keenly felt in
the country’s early history, as it faced not only hostile European and indig-
enous forces on all sides but threats from internal rebellion. As the colonial
historian Max Farrand noted,

Shays’s rebellion [January 1787] had taught a much needed lesson. It was
not sufficient to place the state militia under some central control. The
central government must be empowered to maintain an efficient army
and navy to protect the states against internal disorders, as well as against
external dangers.?’

Reflecting the prevailing political view of the time, Virginia delegate George
Mason also spoke for many at the Constitutional Convention when he said
during debate that “he hoped there would be no standing army in time of
peace, unless it might be for a few garrisons. The Militia ought therefore to
be the more effectually prepared for the public defence.”*! James Madison
said that “as the greatest danger to liberty is from large standing armies,
it is best to prevent them by an effectual provision for a good Militia.”** At
the same time, the Virginians Madison and Edmund Randolph recognized
that the states had often neglected their militias, making them unreliable
unless the federal government could impose uniformity and discipline.
Mason attempted to codify the warning against the liberty-eroding tenden-
cies of standing armies when he proposed (unsuccessfully) an amendment
to Article I, Section 8, to add the phrase “That the Liberties of the People
may be the better secured against the Danger of regular Troops or standing
Armys in time of Peace” preceding “To provide for organizing arming & dis-
ciplining the Militia.”>* Many of the issues raised during the Constitutional
Convention arose in state-ratifying conventions. During the Virginia-
ratifying convention in 1788, Edmund Randolph (also a delegate to the
federal convention) said, “With respect to a standing army, I believe there
was not a member in the federal convention who did not feel indignation at
such an institution.”** From a distance of two decades, founder Gouverneur
Morris reflected the contrary sentiment in a singularly blunt fashion when
he wrote in 1815:

An overweening vanity leads the fond many ... to believe or affect to
believe, that militia can beat veteran troops in the open field and even play
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of battle. This idle notion, fed by vaunting demagogues, alarmed us [the
founders] for our country, when in the course of that time and chance ...
she should be at war with a great power. ... To rely on militia was to lean
on a broken reed.?

Defenders of the new Constitution sought to assuage fears and counter criti-
cisms in The Federalist. In Federalist number 24 Alexander Hamilton argued
that it would be a mistake to restrict or ban standing armies in times of peace,
citing the constant threats the young nation faced along its vast frontiers and
the necessity of allowing Congress appropriate latitude to meet variable but
persistent military threats. In number 25 Hamilton argued forcefully that
standing armies were naturally superior on the battlefield, the Revolutionary
War notwithstanding, and in number 28 that they were similarly superior in
dealing with civil unrest. Further, Hamilton noted in number 29 that the fed-
eral government must have the power to impose uniformity on the militias in
order for them to be effective and efficient. Both he and Madison dismissed
the fear that a standing army would deprive the states of their sovereignty or
citizens of their liberties. To “those who prophesy the downfall of the State
governments,” Madison, in number 46, computed that the United States
could at the time raise, at best, an army of 30,000 men—a force that could
be opposed by state militias totaling half-a-million men. And in Hamilton’s
number 29 this wording presaged what would later become part of the text
of the Second Amendment: “If a well-regulated militia be the most natural
defense of a free country, it ought certainly to be under the regulation and
at the disposal of that body which is constituted the guardian of the national
security.”

The Bill of Rights

The adoption of the Constitution codified the dual militia and standing army
military system, but it did not resolve the nagging question of federalism;
that is, the new Constitution not only countenanced a national standing
army but also gave the federal government vast new power over the militia.
Anti-Federalists were extremely concerned that this power might be used not
only to undercut the effectiveness and independence of state militias (e.g., by
the federal government’s refusal to organize, arm, or train them—although
Federalists asserted that the states would retain such powers if the federal
government failed to act) but also to gut state power entirely. Convention
delegate and anti-Federalist Luther Martin predicted nothing less than the
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demise of the states if the Constitution were adopted with federal control of
militias included:

They [supporters of the Constitution] said, that ... if the militia was under
the control and the authority of the respective States, it would enable them
to thwart and oppose the general [federal] government. ... If after having
retained to the general government the great powers already granted, and
among those, that of raising and keeping up regular troops without limita-
tions, the power over the militia should be taken away from the States, and
also given to the general government, it ought to be considered as the last coup
de grace to the State governments; that it must be the most convincing proof,
the advocates of this system design the destruction of the State governments.

These fears found voice in several state ratifying conventions, most particu-
larly that of Virginia, where the anti-Federalist cause found no more eloquent
champion than the revolutionary firebrand Patrick Henry. Profoundly sus-
picious of the concentrated federal governmental power provided in the new
Constitution, Henry spoke for many who preferred a weak national govern-
ment and strong states when he asked, “Have we [in Virginia] the means of
resisting disciplined armies, when our only defence, the militia, is put into the
hands of Congress?” Henry sought assurance that “with respect to your mili-
tia, we only request that, if Congress should refuse to find arms for them, this
country may lay out their own money to purchase them.”’ Setting an exam-
ple for other states,?® the Virginia convention passed this wording, modeled
on Virginia’s Declaration of Rights of 1776, when it ratified the Constitution:

That the people have a right to keep and bear arms; that a well-regulated
militia, composed of the body of the people trained to arms, is the proper,
natural, and safe defence of a free state; that standing armies, in time of
peace, are dangerous to liberty, and therefore ought to be avoided, as far as
the circumstances and protection of the community will admit; and that,
in all cases, the military should be under strict subordination to, and gov-

erned by, the civil power.”’

In short, “the advocates of state sovereignty wished the main reliance to be
upon militia, while their opponents [Federalists] saw the need for an effective
standing army.”*® The central question giving rise to the Second Amendment
was whether congressional authority over state militias could eclipse that
of the state governments and whether this new federal military power (over
both the militia and the federal-controlled professional army) might be used
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to abrogate state sovereignty and power. Although this might seem like an
arcane or irrelevant issue to modern Americans, it went to the very core of the
dispute over the new Constitution of 1787.

The pressure for a Bill of Rights to limit federal authority became all
but irresistible. On June 8, 1789, Madison introduced in the House of
Representatives of the First Congress a proposed list of rights to be added to
the Constitution. Drawn heavily from Virginia’s 1776 Declaration of Rights,
the list included this, to be inserted in Article I, Section 9 (a section of the
Constitution that lists several limits on the federal government and that fol-
lowed the section dealing with military matters):

The right of the people to keep and bear arms shall not be infringed; a well
armed, and well regulated militia being the best security of a free country:
but no person religiously scrupulous of bearing arms, shall be compelled to
render military service in person.

As reported out of House committee on July 28, the amendment said,

A well regulated militia, composed of the body of the people, being the best
security of a free State, the right of the people to keep and bear arms shall
not be infringed, but no person religiously scrupulous shall be compelled
to bear arms.

On August 24, the House passed this wording:

A well regulated militia, composed of the body of the People, being the best
security of a free State, the right of the People to keep and bear arms, shall
not be infringed, but no one religiously scrupulous of bearing arms, shall
be compelled to render military service in person.

This and the other amendments then went to the Senate, where the final
wording of what became the Second Amendment emerged: “A well regu-
lated militia, being necessary to the security of a free State, the right of the
people to keep and bear arms, shall not be infringed.”*" The sparse debate
over the Second Amendment in the First Congress dealt with a few familiar
questions, all concerning military matters: whether the amendment wording
should codify the right of conscientious objectors to opt out of military ser-
vice for religious reasons; the relationship between militias, standing armies,
and liberty; the need to subordinate the military to civilian authority; and the
military unreliability of the militia as compared with a professional army.*
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To judge by the brief debate about and modest wording changes in the
amendment’s four versions, the basic sentiment was held throughout: that
citizens have a constitutionally protected right or duty to serve in state mili-
tias when called into service by and in defense of state and country, and that
the militias cannot be disarmed so as to render them ineffectual. The aim was
to ensure the continued existence of state militias as a military and political
counterbalance to the national army and, more broadly, to national power
(the federalism question). Southerners in particular were very concerned
about maintaining state militias to suppress slave rebellions because they were
doubtful that a national government dominated by Northern interests would
be willing to commit federal troops and supplies to keep African Americans
in the bondage of slavery. All the debates over the Second Amendment dealt
with military questions. As Massachusetts delegate Elbridge Gerry said
during congressional debate,

What, sir, is the use of a militia? It is to prevent the establishment of a stand-
ing army, the bane of liberty. ... Whenever government mean to invade the
rights and liberties of the people, they always attempt to destroy the militia,
in order to raise an army upon their ruins. This was actually done by Great

Britain at the commencement of the late revolution.??

Thus, the Second Amendment is founded on federalism, balancing powers
between the federal government and the states, and on military necessity,
developing a political compromise between politically popular militias and
a politically unpopular but militarily necessary national professional army.
Most believed that the nation’s very survival had to involve the entire adult
male population. Absent from this extended history is any connection
between the Second Amendment and any personal use of weapons for pur-
poses including hunting, sporting, recreation, or even personal protection (a
matter common law had already addressed in the eighteenth century).* Its
purpose, like that of the Bill of Rights as a whole, was to place limits on the
federal government and strike a balance between national and state power.

The Militia Transformed

Soon after the ratification of the Bill of Rights in 1791, Congress moved
ahead to establish rules and procedures governing the militias. Titled “An
Act more effectively to provide for the National Defence by establishing an
Uniform Militia throughout the United States,” the Uniform Militia Act of
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1792 (1 US Stat. 271) defined the nation’s militia (in keeping with American
militia tradition) as “every free able-bodied white male citizen of the respec-
tive states” between the ages of eighteen and forty-five.

Also in keeping with the militia tradition, the militiamen were legally obli-
gated to provide their own weapons, ammunition, and accoutrements:

That every citizen so enrolled ... shall ... provide himself with a good
musket or firelock, a sufficient bayonet and belt, two spare flints, and a
knapsack, a pouch with a box therein to contain not less than twenty-four
cartridges ... each cartridge to contain a proper quantity of powder and
ball.®

It is not hard to understand why the Second Amendment was so careful to
protect the right to keep and bear arms when militiamen, by law and tra-
dition, bore the burden of arming themselves. Indeed, even though the
Constitution said that Congress bore responsibility for arming the militia
(Article I, Section 8), Madison “observed that ‘arming’ as explained did not
extend to furnishing arms.” Massachusetts delegate Rufus King elaborated
that arming meant providing “for uniformity of arms,” including “authority
to regulate the modes of furnishing” them.*® In the two years following the
passage of the Uniform Militia Act, all fifteen states passed their own laws to
bring their militia systems into line with federal guidelines. Both the wisdom
of and fears prompting the militia system seemed borne out in the country’s
first few years. Some key battles with Native Americans were successfully
won with militia forces in 1794, and the Whiskey Rebellion of the same year
was suppressed with a militia force of 15,000.>” In 1794 Georgia militiamen
literally faced federal troops with weapons loaded and aimed in a dispute over
the treatment of the Creek and Cherokee peoples. A dispute over the Alien
and Sedition Acts of 1798 nearly precipitated a similar encounter between
federal troops and the Virginia militia in 1798.

Despite these events, by the close of the eighteenth century it was already
clear that the militias were impractical, if not obsolete. Almost without excep-
tion, the states failed to implement the terms of the Uniform Militia Act. The
system of fines imposed to impel men to arm and uniform themselves, as well
as to ensure that they showed up for drills, failed to achieve these objectives.
Neither the states nor the federal government took much interest in continu-
ing universal militia training and service, although the social structure of
the militia system continued for decades.’® Indeed, the “history of the state
militias between 1800 and the 1870s is one of total abandonment, disorgani-
zation, and degeneration.” Instead, the government relied on its professional
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army and elite corps of volunteers, called the select (later, “organized”) mili-
tias.*® The reputation of the citizen militias suffered a final, crippling blow
as the result of their terrible performance in the War of 1812. According to
the military historians Donald M. Snow and Dennis M. Drew, this conflict
shattered the illusion that general militias were militarily effective and reli-
able. The War of 1812 revealed militias to be “generally ineffective” and any
successes were the result of “overwhelming odds or the incompetence of the
adversary,” factors that help explain why this conflict was “the closest thing to
a decisive military defeat the United States has ever suffered.” The American
forces’ “unpreparedness” and “amateur military leadership” was “a national
disgrace.™” As the political historian Stephen Skowronek noted in his import-
ant study of the evolving military system of the nineteenth century: “By the
1840s the militia system envisioned in the early days of the republic was a
dead letter. Universal military training fell victim to a general lack of interest
and administrative incompetence at both the federal and state levels.”*! Thus,
subsequent references to the militia pertained to the select or volunteer mili-
tia, not to the more well-known system of universal male service (the unorga-
nized or general militia). No significant legal changes occurred until the start
of the twentieth century. In a 1901 message to Congress, President Theodore
Roosevelt called for long-overdue legal change, saying that “our militia law
is obsolete and worthless.”*? In 1903 Congress passed the Militia Act, which
legally separated the “organized [also known as volunteer or select] militia, to
be known as the National Guard,” from the “reserve militia,” also called the
unorganized militia, even though the unorganized militia had by now been
discarded as a viable military entity for the simple reason that fighting could
no longer be given over to untrained amateurs. The balance of the act provided
for federal arming, training, and drilling of the National Guard. It made no
provision whatsoever for the unorganized militia.** In 1916 Congress passed
the National Defense Act, which mandated that the National Guard would
be organized in the same method as the “Regular Army.” It also placed state
Guards under federal guidelines.44 Thus, from 1903 onward America’s active
militia in law was the National Guard, which, though now under federal reg-
ulation, is still trained by the respective states.*> Congress retained for itself
the theoretical option of calling up the reserve militia—all able-bodied men
from seventeen to forty-five’®—but America’s now substantial regular army,
plus the National Guard, constituted formidable and ample military forces to
meet national needs. Any gaps in those needs have been met in modern times
by the military draft rather than by activation of the old-style militia. As the
historian Saul Cornell demonstrated, the Second Amendment embodied a
“civic right,” meaning that citizens were obligated by and to the government
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to participate in a well-regulated militia, as militias existed and functioned
in the country’s first century. Attendant to that obligation was the citizen’s
“right” to keep and bear arms to the extent that citizen arms bearing was nec-
essary to ensure the military viability of the government’s militias.*’

In sum, the possession of firearms referred to in the Second Amendment
comes into play only at such time as the unorganized militia is activated by
a state or the federal government, a practice effectively abandoned before the
Civil War, and when the government fails to provide weapons for that force.*®
Thus, the historical Second Amendment was rendered essentially irrelevant
to modern American life, as is the prospect of, say, National Guard troops
from New York and Pennsylvania squaring off against each other, weapons at
the ready, along state borders.*’ Its irrelevancy in law was reversed, however,
when the Supreme Court infused the amendment with a new, gun rights-
based interpretation in 2008.

Supreme Court Rulings

The Second Amendment has generated relatively little constitutional law.
In several instances, however, the Supreme Court has ruled directly on this
amendment.

In the first case, United States v. Cruikshank, 92 US 542 (1876), William
Cruikshank and two other defendants were charged with thirty-two counts
of depriving blacks of their constitutional rights, including two claiming that
the defendants had deprived blacks of firearms possession, in violation of the
Force Act of 1870. Speaking for the Court, Chief Justice Morrison Remick
Waite wrote,

The second and tenth counts are equally defective. The right there specified
is that of “bearing arms for a lawful purpose.” This is not a right granted by
the Constitution. Neither is it in any manner dependent upon that instru-
ment for its existence. The Second Amendment declares that it shall not be
infringed; but this ... means no more than that it shall not be infringed by
Congress. This is one of the amendments that has no other effect than to
restrict the powers of the National Government.”

The Court in this case established two principles that it (and most other
courts) consistently upheld: that laws may be properly enacted to restrict or
regulate the carrying of weapons, including firearms, and that the Second
Amendment was not “incorporated,” meaning that it pertained only to
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federal power, not state power (this is what the Court meant when it referred
to the Second Amendment not being “infringed by Congress”). Admittedly,
the Supreme Court did not begin to incorporate parts of the first ten amend-
ments (i.e., use the wording of the due process and equal protection clauses of
the Fourteenth Amendment to extend parts of the Bill of Rights to the states)
until 1897.°! But the Court has never accepted the idea of incorporating the
entire Bill of Rights,*> and until 2010 it declined numerous opportunities to
incorporate the Second Amendment long after it had incorporated most of
the rest of the Bill of Rights.

Ten years later the Court ruled in Presser v. Illinois, 116 US 252 (1886),
that an Illinois law that barred paramilitary organizations from drilling or
parading in cities or towns without a license from the governor was consti-
tutional. Herman Presser challenged the law after he was found guilty of ille-
gally marching and drilling his (armed) fringe group, Lehr und Wehr Verein,
through Chicago streets. In upholding the Illinois law, the Court reaffirmed
that the Second Amendment did not apply to the states (citing Cruikshank).>®
Speaking for a unanimous Court, Justice William Burnham Woods went on to
discuss the relationship between the citizen, the militia, and the government:

It is undoubtedly true that all citizens capable of bearing arms constitute
the reserved military force or reserved militia of the United States as well
as of the States; and, in view of this prerogative ... the States cannot, even
laying the constitutional provision in question out of view, prohibit the
people from keeping and bearing arms, so as to deprive the United States
of their rightful resource for maintaining the public security, and disable
the people from performing their duty to the General Government. But, as
already stated, we think it clear that the sections under consideration do
not have this effect.

The Court then went on to ask whether Presser and his associates had a right
to organize with others as a self-proclaimed and armed military organiza-
tion against state law. No, the Court answered, because such activity “is not
an attribute of national citizenship. Military organization and military drill
and parade under arms are subjects especially under the control of the gov-
ernment of every country. They cannot be claimed as a right independent of
law.” In other words, militias exist only as defined and regulated by the state
or federal government, which in Illinois at the time was the 8,000-member
Illinois National Guard (as the Court noted in its decision). To deny the gov-
ernment the power to define and regulate militias would, according to the
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Court, “be to deny the right of the State to disperse assemblages organized for
sedition and treason, and the right to suppress armed mobs bent on riot and
rapine [looting].” Thus, the Presser case confirmed the understanding that
the right to bear arms came into play only in connection with the formation
and conduct of the militia, as formed and regulated by the government. The
Court emphatically rejected the idea that citizens could create their own mili-
tias, much less that the Second Amendment protected citizens’ rights to own
weapons for their own purposes.

In 1894 the Supreme Court unanimously ruled in Miller v. Texas, 153 US
535 (1894), that a Texas law “prohibiting the carrying of dangerous weap-
ons” did not violate the Second Amendment. Again, the Court said that the
right to bear arms did not apply to the states. The Court ruled similarly in
Robertson v. Baldwin, 165 US 275 (1897).>*

In 1939 the Supreme Court addressed the meaning of the Second
Amendment in United States v. Miller, 307 US 174 (the first significant case
on the Second Amendment handed down after the Court began the pro-
cess of incorporation). The Miller case was founded on a challenge to the
National Firearms Act of 1934, which regulated the interstate transport
of various weapons. Jack Miller and Frank Layton were indicted under the
1934 act for transporting an unregistered 12-gauge sawed-off shotgun (hav-
ing a barrel less than eighteen inches long) across state lines. They chal-
lenged the act’s constitutionality by claiming that it was a violation of the
Second Amendment and that it represented an improper use of the com-
merce power. The Court turned aside these claims and ruled that the federal
taxing power could be used to regulate firearms and that firearm registration
(as required under Section 5(a) of the 1934 law) was constitutional. Beyond
this, the Court was unequivocal in saying that the Second Amendment must
be interpreted by its “obvious purpose” of ensuring an effective militia as
described in Article I, Section 8, of the Constitution (to which the Court
referred in its decision). Speaking for a unanimous court, Justice James
Clark McReynolds wrote,

In the absence of any evidence tending to show that possession or use of a
“shotgun having a barrel of less than eighteen inches in length” at this time
has some reasonable relationship to the preservation or efficiency of a well
regulated militia, we cannot say that the Second Amendment guarantees
the right to keep and bear such an instrument. Certainly it is not within
judicial notice that this weapon is any part of the ordinary military equip-
ment or that its use could contribute to the common defense.
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In the next paragraph, the Court noted that the Constitution gave to Congress
the power to call forth and regulate the militia, quoting from Congress’s
Article I, Section 8, powers. It then said this:

With the obvious purpose to assure the continuation and render possible
the effectiveness of such forces the declaration and guarantee of the Second
Amendment were made. It must be interpreted and applied with that end
in view.

Thus, the Court stated that citizens could possess a constitutional right to
bear arms only in connection with service in a government-organized and
government-regulated militia. In addition, it affirmed the constitutional
right of Congress as well as the states to regulate firearms. Most of the rest
of the decision is an extended discussion of the antecedents of the Second
Amendment. Justice McReynolds cited various classic works, colonial prac-
tices, and early state laws and constitutions to demonstrate the importance of
militias and citizen-armies to early America as the explanation for the pres-
ence and meaning of the Second Amendment.

Critics of this case have on occasion taken the wording quoted above to
mean that the Court would protect under the Second Amendment the own-
ership of guns that do bear some connection with national defense. Such an
interpretation is foolish on its face because, first, such reasoning would justify
the private ownership of such militarily useful weapons as machine guns,
bazookas, howitzers, and even tactical nuclear weapons. Second, the Court
decision states that possession of such weapons as sawed-off shotguns could
be allowed under existing law only if that possession were connected with
militia service. Because the two men charged under the 1934 law obviously
did not have the gun for the purpose of or while they were serving under an
organized militia, their prosecution was justified; the Second Amendment
would apply only in the context of militia service. And as Presser clearly stated,
citizens may not create their own militias independent of the government.
Ironically, sawed-off shotguns can and do have some military value.’® The
Court’s point in this case arose from the challenge to the National Firearms
Act (the source of the Court’s definition of a sawed-off shotgun),”” and its
remedy lay in the failure of Miller and Layton to claim any credible connec-
tion to Second Amendment-based militia activities. The Second Amendment
also received brief mention in two other Supreme Court cases, Adams v.
Williams, 407 US 143 (1972; the comment on the Second Amendment was in
a dissenting opinion), and Lewis v. United States, 445 US 95 (1980), when the
court specifically cited the 1939 Miller case to uphold gun regulations as long
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as there was some “rational basis” for them.>® Both of these cases supported
the logic of the earlier four.

Responding in part to a rising tide of writing in support of an “individual-
ist” view of the Second Amendment (discussed later in this chapter) buttressed
substantially by gun rights groups®® and because of a more conservative court
sympathetic to this viewpoint, the Supreme Court reversed course on the
Second Amendment in 2008 in the landmark case of D.C. v. Heller (554 US
570). In this case the court majority set two firsts: for the first time in his-
tory a federal court overturned a gun regulation as a violation of the Second
Amendment; in addition, it adopted the individualist interpretation of the
amendment,® reversing course on its prior rulings, all of which supported
some version of the militia-based interpretation of the amendment.

The Heller case arose as a challenge to the District of Columbia’s strict
gun law, first enacted in 1976 (and drafted, ironically, with the assistance of
the National Rifle Association [NRA]), which banned the new registration
of handguns, banned handgun carrying, and required that firearms in the
home be kept unloaded and locked. Police officers and security guards were
exempted. The law was challenged as a violation of the Second Amendment.
The fact that the federal government directly governs the nation’s capital
meant that the Court’s past refusal to incorporate the Second Amendment
did not keep the case from proceeding, as the entire Bill of Rights has always
applied to actions of the federal government.

On appeal from the District of Columbia Circuit,’' the Supreme Court
ruled 5-4 against the DC law, striking it down as inconsistent with the court
majority’s individualist reading of the Second Amendment. Writing for the
majority, Justice Antonin Scalia concluded that the amendment now pro-
tected a personal right of civilians to own handguns to protect themselves in
their homes. This right is by no means unlimited, however. Scalia noted that

nothing in our opinion should be taken to cast doubt on longstanding pro-
hibitions on the possession of firearms by felons or the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as schools and
government buildings, or laws imposing conditions and qualifications on
the commercial sale of arms.®*

In addition, the court said that there was “not a right to keep and carry any
weapon whatsoever in any manner and for whatever purpose,” that “prohibi-
tions on carrying concealed weapons” were allowable, as were restrictions on
“dangerous and unusual weapons” and “laws regulating storage of fire-arms
to prevent accidents,” and that “weapons that are most useful in military
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service—M-16 rifles and the like may be banned.” As for the court’s past read-
ing of the Second Amendment as militia based, the majority decision rejected
the idea that the first half of the Second Amendment, referencing a “well
regulated militia,” explained the second half of the sentence (referencing the
right to bear arms), arguing instead that the first half of the sentence in effect
merely offered an example of the right mentioned in the second half of the
sentence. Indeed, most of the text of this lengthy opinion dealt with the his-
tory of the right to bear arms. The decision did not overturn the 1939 Miller
case (previously discussed), but dealt with it instead by saying that it was only
about “the type of weapon” at issue in the case. “Beyond that,” Scalia con-
cluded, “the opinion [i.e., Miller] provided no explanation of the content™ of
the Second Amendment.

The four dissenting justices filed two dissents, authored by Justices John
Paul Stevens and Stephen Breyer. Stevens’s opinion disputed Scalia’s histori-
cal analysis, arguing in a similarly lengthy historical analysis that the amend-
ment was indeed a militia-based right and that the Supreme Court had said
so in Miller and Presser (Scalia argued that the prior court rulings either sup-
ported or were not inconsistent with the individualist view). Stevens wrote
that: “The text of the [Second] amendment, its history, and our decision in
United States v. Miller ... provide a clear answer™®* to the meaning of the
amendment. In Stevens’s view, that answer was that the amendment “was
adopted to protect the right of the people of each of the several States to main-
tain a well-regulated militia.”®> Stevens’s interpretation of Miller was that “it
protects the right to keep and bear arms for certain military purposes.”®®
Stevens also noted that this was how literally hundreds of federal judges in
dozens of cases had interpreted Miller. Breyer’s dissent argued that even if the
individualist interpretation were correct, DC’s strict gun law was still allow-
able as a legitimate effort to control crime. In all, the Heller decision is notable
for three reasons: first, for carving out a new, individual right to own guns,
even if the right is subject to limitations and regulation; second, for its heavy
reliance on history; and third, for the fierce controversy it engendered. In the
aftermath of Heller, scores of legal challenges were mounted against gun laws
around the country.

The Supreme Court completed its establishment of this new right two years
later in the case of McDonald v. Chicago (561 US 742; 2010), in which the high
court, by the same 5-4 vote, applied or “incorporated” the Second Amendment
to the states. The McDonald case arose from a Second Amendment-based
challenge to Chicago’s strict law that essentially banned handguns and any
other gun not already registered with the city (Chicago’s law was very similar
to the DC law struck down by Heller). The majority opinion, written by Justice
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Samuel Alito, did two primary things. First, it affirmed the qualified Heller
individual right, saying that “the right to keep and bear arms is not ‘a right
to keep and carry any weapon whatsoever in any manner whatsoever and
for whatever purpose.”®’ Further, this ruling was not to cast doubt on “long-
standing [gun] regulatory measures™® such as those cited in Heller. Second,
the majority opinion incorporated or applied the Second Amendment to
the states while cautioning that “incorporation does not imperil every law
regulating firearms.”®® The means by which the Court chose to effect incor-
poration was through the Fourteenth Amendment’s “due process” clause,
which had been the basis for past incorporation decisions regarding parts of
the Bill of Rights. It rejected the argument that it should use the Fourteenth
Amendment’s “privileges or immunities” clause (a much-discussed but con-
troversial method that the Court discarded in the nineteenth century),70 and
it rejected the idea of “total incorporation,” a theory arguing that the entire
Bill of Rights should be applied to the states as a whole. McDonald produced
five opinions: three in the majority and two in the minority. Although the
majority argued that this individual right to guns was a “fundamental” right
“necessary to our system of ordered liberty””! (the standard for incorpora-
tion), Justice John Paul Stevens, in his dissent, argued that guns “destabilize
ordered liberty.”’*> He and the dissenters continued to argue that Heller was
wrongly decided and that incorporation itself was not warranted in this case.
As for the Chicago law, the Court did not strike it down but instead sent it back
to the lower court for review in the light of its new ruling. In the first eight
years following Heller nearly 1,100 challenges to gun laws around the coun-
try have been brought; to date, virtually all have failed. Further, the Supreme
Court has generally refused to hear Second Amendment-based appeals. From
2008 to 2021, it turned aside close to 100 such appeals.”?

In 2022, the Supreme Court issued its first significant ruling on the Second
Amendment since the 2010 McDonald case. The case, New York State Rifle
& Pistol Association v. Bruen,”* was based on a challenge to New York State’s
century-old pistol permit law. First enacted in 1911 and often amended, that
law said a concealed carry applicant had to show “proper cause”—that is, give
a good reason—to get a permit (several other states had similar discretionary
permitting laws). Writing for a six-member court majority, Justice Clarence
Thomas said that states could continue to require licenses to carry a con-
cealed gun, but that states must grant the permit unless the applicant falls
into a category of person otherwise barred from having a gun, like felons and
those judged to be mentally incompetent.

But the court majority went well beyond striking down this part of the
New York law in at least two major respects. First, it ruled, for the first time in
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history, that the Second Amendment protects “an individual’s right to carry
a handgun for self-defense outside the home.” This new standard extended
the principle established in the 2008 Heller decision of a right to have a gun
for protection in the home, discussed earlier, to outside of the home. Second,
the decision threw out the standard by which gun laws were considered to
be constitutional or not that had been in place since 2008. Instead, it estab-
lished a new test to determine if a gun law is constitutional. The first part
asks whether the “plain text” of the Second Amendment covers the conduct
described in the gun law. If it does, then “the government must affirmatively
prove that its firearms regulation is part of the historical tradition” of gun
regulation in America. In other words, the constitutionality of a current gun
law will be judged according to whether there are historical precedents for the
law in question, or at least a historical “analog”—a past weapons law serving
a similar purpose or goal as the law being challenged.

The majority opinion was joined by three concurring (agreeing) opinions.
Justice Samuel Alito sought to rebut some of the arguments in the dissent-
ing opinion. Justice Brett Kavanaugh (joined by Chief Justice John Roberts)
sought to fortify that idea that pistol permitting was still allowable; forty-three
states have or had a permitting system in recent decades. Justice Amy Coney
Barrett addressed the ambiguity of whether historical gun laws that existed at
the time the Bill of Rights was added to the Constitution (1791) or at the time
of the ratification of the Fourteenth Amendment (1868) should be especially
important in judging modern gun laws.

A dissenting opinion written by Justice Stephen Breyer (supported by
Justices Sonia Sotomayor and Elena Kagan) took issue with every element of
the majority opinion. Breyer discussed the manifold dangers of guns to the
country, a consideration that the majority opinion marginalized. He argued
that the majority relied too much on gun law history as a means for judging
modern gun laws, noting that it was a standard not normally employed by the
court, and that the courts and lawyers were not trained historians and were
thus not very good at historical analysis. Finally, he said that the historical
analysis in the majority opinion got the history wrong—that in fact the his-
torical record of gun regulation supported the constitutionality of the New
York law.

The timing and scope of this sweeping decision, coming after a decade
of refusing to hear appeals to gun cases, was readily explainable by the fact
that President Trump appointed three members of the high court during his
term. The addition of three extremely conservative judges—Neil Gorsuch,
Kavanaugh, and Barrett—shifted the court majority decidedly to the right,
making it receptive to this expansion of gun rights.
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The Bruen decision was met with considerable criticism and outcry. Many
decried the fact that the court went far beyond the matter of resolving the
legality of the New York law by broadening the umbrella of the Second
Amendment. Many expressed concern that the new standard in the ruling
all but barred future courts from considering the real-world effects of gun
laws on the nation’s gun violence problem.”” Historians were quick to point
out that, as Breyer said in the decision, lawyers and judges often practiced
“law office history,”’® meaning that they may cherry-pick the historical evi-
dence that supports their conclusion and reject history that does not. This
pattern seemed in evidence in Thomas’s opinion, where he dismissed histor-
ical examples of gun laws that didn’t support his conclusion. On this point,
the historical record is quite emphatic that both open and concealed gun car-
rying were widely and extensively regulated in American from the colonial
period through the start of the twentieth century.”” Bruen’s most immediate
and predictable consequence was to invite a new wave of challenges to every
type of gun law across the country.”®

Other Court Rulings

The Supreme Court cases up to D.C. v. Heller represented an unbroken
line of Court thinking—one that lower courts have consistently followed.
Challenges to gun regulations and related efforts to win a broader interpreta-
tion of the Second Amendment (including efforts to incorporate the Second
Amendment) were uniformly turned aside—with a single exception. In more
than forty cases from United States v. Miller to Heller, federal courts of appeal
“analyzed the Second Amendment purely in terms of protecting state mili-
tias, rather than individual rights.”79 Of those, the Supreme Court declined
to hear appeals in nearly half of these cases, thus letting the lower court rul-
ings stand. The inescapable conclusion is that the Supreme Court considered
the matter settled and had no interest in crowding its docket with cases that
merely repeated what has already been decided. An article written by retired
chief justice Warren Burger that appeared in Parade magazine confirmed
this.®° Lower federal courts and state courts generally followed this pattern.®!
These many lower federal court rulings’ unanimous acceptance of the militia
view buttresses the conclusion that the 1939 Miller case did indeed embrace
the militia view and that it was the accepted legal interpretation. In the post-
Heller and post-Bruen world, the Supreme Court’s new standard for Second
Amendment cases will reshape lower courts” decisions in ways difficult to
predict.
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Bad History Makes Bad Law

The Heller, McDonald, and Bruen rulings established as a matter of law an
individual-rights interpretation of the Second Amendment. But although
judges can change the law, they cannot change history, and the historical
record largely contradicts the bases for these two recent rulings.

The militia-based understanding of the Second Amendment is found in
most standard historical texts on the Bill of Rights. From classic nineteenth-
century analyses such as those of St. George Tucker, Joseph Story, and Thomas
M. Cooley, to modern treatments, the verdict is the same.®* In his classic book
on the Bill of Rights, Irving Brant wrote, “The Second Amendment, popularly
misread, comes to life chiefly on the parade floats of rifle associations and in
the propaganda of mail-order houses selling pistols to teenage gangsters.”®’
In the words of Robert A. Rutland, the Second Amendment (along with the
Third, having to do with the quartering of troops in private homes) had
become “obsolete.”®* Moreover, standard legal reference works that lawyers
and judges use paralleled this perspective.®® The fact that standard historical
treatments of the amendment have long accepted the militia-based view lends
credence to the criticism that the Heller ruling played fast and loose with
history. As one legal historian noted about Heller, Scalia’s opinion “is at best
confused” and presents “an historical argument that is limited and wrong-
headed.”®® To cite but one example, Scalia supported his nonmilitary reading
of the Second Amendment by saying in his majority opinion that “there is
no evidence whatsoever to support a military reading of ‘keep arms.” He
added that “we find no evidence that it [i.e., the phrase ‘keep and bear arms’]
bore a military meaning.”®” The historical consensus, however, is the reverse.
Contrary to Scalia’s categorical assertion, not only is there evidence that the
Second Amendment phrase had a military meaning, but most colonial and
military historians say as much. For example, as the Pulitzer Prize-winning
historian Garry Wills has written, “Bear arms’ refers to military service ...
‘arms’ means military service in general.” The historical evidence of the mili-
tary usage of bearing arms, Wills said, is “overwhelming.” Wills’s overall con-
clusion about the Second Amendment is clear: “History, philology, and logic
furnish no solid basis for thinking the Second Amendment has anything to
do with the private ownership of guns.”®® A recent examination of electronic
databases of documents from the founding era, spanning the seventeenth
and eighteenth centuries and containing over 1.3 billion words, found that
among about 1,500 references to the phrase “bear arms,” those references
were almost entirely military. “Non-military uses of ‘bear arms’ are not just
rare—they’re almost non-existent.”%’
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As the conservative federal judge Richard A. Posner noted, “professional
historians were on Stevens’s side” (Stevens defended the militia-based view)
in Heller. Scalia’s distortion of history, according to Posner, is an example of
“law office history” (see Bruen discussion), meaning that it is the product of
lawyers “tendentiously dabbling in history, rather than by disinterested histo-
rians.” Posner archly concludes that Scalia’s decision “is evidence of the ability
of well-staffed courts to produce snow jobs.”?® Other commentators, notably
prominent conservatives, accused Scalia of unwarranted judicial activism (a
criticism usually reserved for liberals) and distortion of history, arguing that
an accurate “originalist” reading of the Second Amendment leads to the mili-
tia-based understanding of the amendment, not the individualist view.”!

The “Individualist” View

As mentioned, the Heller court decision embraced the individualist view—
that is, that the Second Amendment was meant to bestow on every American
citizen a right to have guns for personal self-defense, aside from the militia
principle. This view suffers from several problems.

The first problem with the individualist view in Heller is that it often
relies on quotations pulled out of context.”” The historical issue of the bear-
ing of arms as it pertained to the Constitution and the Bill of Rights always
came back to military service and the balance of power between the states
and the federal government, as seen in the two most important historical
sources: the records of the Constitutional Convention and those of the First
Congress, when the Bill of Rights was formulated (see earlier discussion).
Scalia dismisses the First Congress’s deliberations and debate over the Second
Amendment by saying that it is of “dubious interpretive worth.”> Second, the
definition of the citizen militias at the center of this debate has always been
men roughly between the ages of seventeen and forty-five.”* That is, it has
always excluded a majority of the country’s adult citizens—men over forty-
five, the infirm, and women. Therefore, it was not a right enjoyed by all citi-
zens, unlike such Bill of Rights protections as free speech, religious freedom,
or right to counsel.

Scalia argued in Heller that the reference to “the people” in the Second
Amendment has the same meaning as it does in other parts of the Bill of Rights,
as in “the right of the people [to] peaceably assemble” in the First Amendment
or the “right of the people to be secure in their persons, houses, papers and
effects” in the Fourth Amendment. Because all citizens are considered to have
such First and Fourth Amendment protections, why shouldn’t the Second
Amendment be read as meaning that all citizens have a right to bear arms?
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In support of this claim Scalia referenced a 1990 Supreme Court case, United
States v. Verdugo-Urquidez (494 US 259), for support.” This claim is false on
four grounds. First, militia service, from colonial times onward, always per-
tained only to those capable and eligible to serve in a militia—that is, healthy
young to middle-age men (excluding the infirm, old men, and nearly all
women). Second, the courts (especially in the Presser case) and federal law up
until Heller clearly defined and interpreted the Second Amendment as having
this specific meaning. Third, no evidence suggests that the authors of the Bill
of Rights attempted or succeeded in imposing a single, uniform definition
of “the people” in the document; the Bill of Rights was the product of many
hands and many ideas, a fact reflected in the variety of ideas, interests, and
concerns addressed in the first ten amendments. Fourth and most important,
the Verdugo-Urquidez case has nothing to do with interpreting the Second
Amendment. In fact, the case deals with the Fourth Amendment issue of
whether an illegal alien from Mexico was entitled to constitutional protec-
tion regarding searches (the court ruled that non-US citizens were not “peo-
ple” as the term is used in the Fourth Amendment). In the majority decision,
Chief Justice William H. Rehnquist, in order to determine its applicability to
a noncitizen, discussed what was meant by the phrase “the people,” given that
the phrase appears not only in several parts of the Bill of Rights but also in
the Constitution’s preamble. Rehnquist speculated that the phrase “seems to
have been a term of art” that probably pertains to people who have developed
a connection with the national community. Rehnquist’s speculations about
whether the meaning of “the people” could be extended to a noncitizen and
his two passing mentions of the Second Amendment in that discussion shed
no light, much less legal meaning, on this amendment.

Fourth, the fact that the individualist view is of modern origin contra-
dicts Scalia’s central claim that it reflects an originalist reading of the Second
Amendment. The individualist view first appeared in print in a law review
article published by a law student in 1960.”® Prior to 1960 the militia or col-
lective view of the Second Amendment discussed in this chapter was the basis
for understanding and analyzing the Second Amendment in thirteen law
journal articles published from 1874 to 1959.””

Self-Defense

The overriding goal and purpose of Heller is to establish a Second Amendment-
based personal right of civilians to own guns for self-protection (expanded
by Bruen). As Scalia wrote, “individual self-defense ... was the central com-
ponent” of the Second Amendment.”® As others have noted, Scalia reached
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this conclusion by “dismembering”® the Second Amendment—that is, by

essentially ignoring or removing the first half of the amendment referring to
a well-regulated militia. Scalia does this in part by intermixing the defense
needs of early Americans (e.g., against Native Americans or predators) with
modern personal self-defense against robberies, assaults, rapes, intrusions
into people’s homes, or other life-threatening circumstances. Yet as the dis-
cussion in this chapter shows, the Second Amendment by design and inter-
pretation has nothing to do with these very real modern-day threats but
rather with the threats posed by armies and militias.

This does not mean that the law affords no legal protection to individu-
als who engage in personal self-defense—far from it. American and British
common law has recognized and legally sanctioned personal self-defense for
hundreds of years prior to and independent of the Second Amendment. But
this arises from the area of criminal law, not constitutional law,'°° a fact that
Scalia largely ignored. A standard, long-accepted definition of self-defense
from common law reads:

A man may repel force by force in the defense of his person, habitation,
or property, against one or many who manifestly intend and endeavor, by
violence or surprise, to commit a known felony on either. In such a case he
is not obliged to retreat, but may pursue his adversary until he find him-
self out of danger; and if, in a conflict between them, he happen to kill,
such killing is justifiable. The right of self-defense in cases of this kind is
founded on the law of nature; and is not, nor can be, superseded by any law
of society.%!

Even in the light of Heller, McDonald, and Bruen, the Second Amendment is
as superfluous to legal protection for personal defense or defense of the home
today as it was more than two centuries ago. Indeed, as defined in the com-
mon law tradition, the self-defense principle supersedes even constitutional
guidelines.

The “Right of Revolution” and Oppression

Three times in Scalia’s opinion in Heller, he links the right to bear arms with
citizen resistance to tyranny.!’? Given the decision’s individualist view of the
Second Amendment, it infers that citizens, armed and acting independently
of the government (not as part of a government-organized and regulated
militia), somehow may use force against tyranny—government tyranny
(note, however, that the court did not actually carve out such a right in its
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decision). This assertion harkens to a so-called right of revolution, which,
though not expressly endorsed by Heller, has been an important component
of how many supporters of the individualist view have interpreted the Second
Amendment. That is, proponents of a right of revolution (also called “insur-
rectionism”) have argued that the amendment is meant to provide a right of
citizens to threaten or use force against their own government to somehow
keep the country’s rulers responsive to the citizens.'®> Although these the-
ories pose interesting intellectual questions about the relationship between
citizens and the state, they do not translate into meaningful policies for mod-
ern America. Most citizens recognize the importance of using democratic
institutions and values to express their opinions by participating in elections,
juries, expressions of public opinion, and participation in interest groups
rather than by pointing guns (whether by threat or deed) at congressional
leaders or the White House. Few Americans approve of those few groups in
America that actively pursue something resembling a right of revolution—
the Ku Klux Klan, the skinheads, the Branch Davidians, Los Angeles rioters,
those responsible for bombing the federal office building in Oklahoma City
in April 1995, or elements of the modern so-called Patriot movement. As the
legal scholar Roscoe Pound noted, a

legal right of the citizen to wage war on the government is something that
cannot be admitted. ... In the urban industrial society of today a general
right to bear efficient arms so as to be enabled to resist oppression by the
government would mean that gangs could exercise an extra-legal rule
which would defeat the whole Bill of Rights.!%4

In any event, any so-called right of revolution is carried out against the
government, which means against that government’s constitution as well—
including the Bill of Rights and the Second Amendment. In short, one can-
not carry out a right of revolution against the government and at the same
time claim protections within it. This fact was well understood by the coun-
try’s founders, for in 1794 the government, through its militias, moved
to suppress the Whiskey Rebellion, an uprising that was denounced by
Federalists and anti-Federalists alike. As historian Saul Cornell noted, in the
1790s there was “widespread agreement that the example of the American
Revolution did not support the rebels’ actions” because Americans at the
start of the Revolution “did not enjoy the benefits of representative govern-
ment,” whereas those who fomented the Whiskey Rebellion “were repre-
sented under the Constitution.”'’> The Constitution itself makes this point
forcefully, as Congress is given the powers “to provide for calling forth the
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Militia to execute the Laws of the Union, suppress Insurrections and repel
Invasions” in Article I, Section 8; to suspend habeas corpus “in Cases of
Rebellion or Invasion” in Section 9; and to protect individual states “against
domestic Violence” if requested to do so by a state legislature or governor in
Article IV, Section 4. Further, the Constitution defines treason in Article IIT,
Section 3, this way: “Treason against the United States, shall consist only
in levying War against them.” (The United States was originally referred to
in the plural.) In other words, the Constitution specifically and explicitly
gives the national government the power to suppress by force anything even
vaguely resembling revolution. Such revolt or revolution is by constitutional
definition an act of treason against the United States. The militias are thus to
be used to suppress, not cause, revolution or insurrection.

These powers were further detailed and expanded in the Calling Forth Act
of 1792 (1 US Stat. 264), which gives the president broad powers to use state
militias to enforce both state and federal laws in instances when the law is
ignored or in cases of open insurrection. This act was passed by the Second
Congress shortly after the passage of the Bill of Rights.!’® In current law
these powers are further elaborated in the US Code sections on insurrection
(10 US Code 331-34). Still, the link between guns and freedom has become
an ever-more entrenched component of the individualist view of the Second
Amendment. For example, the 2010 Republican nominee for the US Senate
from Nevada, Sharron Angle, said during her campaign,

our Founding Fathers, they put that Second Amendment in there for a
good reason and that was for the people to protect themselves against a
tyrannical government ... if this Congress keeps going the way it is, people
are really looking toward those Second Amendment remedies.'”’

Angle lost her Senate race, but her assertion that the Second Amendment
gives people the right to use violence against Congress if they disagree with
its decisions embodies a fanciful and dangerous idea that bears no sane rela-
tionship to the intention or purposes of the Second Amendment. Gun rights
groups like the NRA have been leading exponents of this “insurrectionist”
view of the Second Amendment.'%® The country witnessed an actual expres-
sion of this sentiment when on January 6, 2021, a mob of several thousand
people descended on the U.S. Capitol building in Washington, D.C., at the
urging of outgoing President Trump, to halt the counting of the electoral col-
lege ballots to prevent the ratification of Joe Biden as the next president. This
moment of insurrection was unlike any similar threat to the government of
the United States since the days of the Civil War.
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Along these lines, others have argued that traditionally oppressed groups,
such as women and African Americans, should aggressively claim for them-
selves a right to bear arms.'’” Blacks in particular have been subject to race-
based violence for hundreds of years and were unquestionably denied arms
“as a means of racial oppression.”!!” Yet the key handicap for blacks and
other oppressed groups has not been the denial of Second Amendment rights
but the denial of all basic Bill of Rights freedoms, not to mention denial of
the basic common law principle of self-defense. Further, legal scholar Carl
Bogus argues that Southern state leaders supported inclusion of the Second
Amendment to ensure that they could use their state militias to suppress slave
revolts.!!

The Second Amendment “Sanctuary” Movement

Starting around 2017, local governments in Western states began to enact
“Second Amendment sanctuary” resolutions in which they asserted their
refusal to enforce any federal or state gun laws they believed violated Second
Amendment rights. These actions came in response to new state gun law
proposals and enactments, following a rising tide of public demand for such
measures.

Sanctuary advocates claimed that they were following an earlier immi-
gration sanctuary movement, which dates back many decades, but in recent
years was revived in response to harsh immigration measures enacted by the
federal government. This revived immigration sanctuary movement encom-
passed at least five states and hundreds of localities, in which local authorities
pledged to not voluntarily cooperate with federal immigration enforcement
efforts. These resolutions often barred the use of local personnel and financial
resources, except for cases of serious criminality.

But Second Amendment sanctuary claims by localities are different in two
important ways. For one thing, local cooperation with federal immigration
authorities is voluntary, so non-cooperation poses no violation of federal law.
Second Amendment sanctuary advocates assert the desire or intention to not
enforce state gun laws to which they are lawfully bound.

In addition, Second Amendment sanctuary adherents reserve to them-
selves the right to judge which laws or possible laws violate their view of
Second Amendment rights, very much in the manner of insurrectionists
who seek to decide for themselves the legality of their own actions. In 2018,
for example, a county in Illinois enacted a resolution vowing not to enforce
“unconstitutional” gun measures then before the state legislature, including
proposals to ban bump stocks, assault weapons, and large-capacity magazines
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(those holding more than ten rounds). A Virginia county approved a resolu-
tion that “would oppose unconstitutional restrictions on the right to keep and
bear arms.” Over seventy local governments in Illinois enacted similar mea-
sures; in Virginia, where the state legislature enacted several new gun laws
in 2020, more than 120 municipalities approved sanctuary provisions. As of
early 2020, local governments in over twenty states have done the same.!12

Despite the inherently lawless nature of these declarations, apparently no
locality has yet to expressly carry out its non-enforcement pledge. But there are
at least five problems raised by this movement. First, given the spread of this
movement and the intensity of feeling held by some of its most zealous (and
armed) adherents, the day of open inter-government conflict could well come.
If, say, state law enforcement officials confront armed local officials, and per-
haps sympathetic armed civilians, who could confidently predict the outcome?

Second, even if no such confrontation actually occurred, local govern-
ments are still on record proclaiming the right to ignore state laws that they
simply don’t like—a position that has no legal basis. And state public officers
typically take an oath of office like that for New York State officials where
they swear to “support the constitution of the United States, and the consti-
tution of the state of New York,” and to “faithfully discharge” their positions
under those laws. Third, the gun laws that have provoked such ire—red flag
laws, uniform background checks, restrictions on assault weapons and large
capacity magazines—have existed for years, are widely popular, and have
withstood past legal challenges.

Fourth, as noted earlier, the Supreme Court’s D.C. v. Heller decision noted
a variety of gun laws that would pass constitutional muster, encompassing
pretty much every measure that states have passed or are considering passing.
Federal courts have almost uniformly upheld these laws’ constitutionality.
Fifth, lawmakers who so openly flout the law subvert the idea of law, and
also spread local confusion about what is and is not legal within their juris-
dictions. As Supreme Court Justice Louis Brandeis wrote nearly a century
ago, “If the Government becomes a lawbreaker, it breeds contempt for law; it
invites every man to become a law unto himself; it invites anarchy.”'!?

Early Gun Laws Were Common

Returning to the standards for permissible regulation set out in Heller and
Bruen, the court looked to gun law history as a primary way to determine
constitutionality, such that gun laws that had historical provenance would
more likely be judged constitutional. This prompted new research on the his-
tory of gun laws in America, which has revealed two important facts: that
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gun laws are as old as the country itself and that early gun laws (from the
1600s to the start of the twentieth century) encompassed virtually every type
of gun regulation imaginable, even including gun registration and outright
gun bans.!*

Early gun laws restricted or barred gun ownership and possession for
Native Americans, slaves, indentured servants, vagrants, non-Protestants,
those who refused to swear an oath of loyalty to the government, felons, and
foreigners, and included numerous recreational restrictions. Early laws also
regulated the manufacture, inspection, and sale of firearms, as well as pro-
viding gun storage and discharge restrictions. Others prohibited not only the
firing of firearms in or near towns, but firing after dark, on Sundays, in public
places, near roads and bridges, or while under the influence of alcohol.

Among the earliest and most prolific laws were those restricting or bar-
ring the carrying of concealed weapons (these restrictions typically applied
to pistols as well as certain types of knives). As early as 1686, New Jersey
barred the wearing of concealable weapons in public because, according to
the law, “it induced great Fear and Quarrels.” In 1837, Georgia made it ille-
gal “to sell ... or to keep or have about their persons” pistols or other listed
weapons. The restriction applied both to merchants and private citizens, and
its stated purpose was “to guard and protect the citizens of this State against
the unwarrantable and too prevalent use of deadly weapons.” By the end
of the eighteenth century, four states had enacted gun carrying restrictions.
In the nineteenth century, thirty-eight states did so, and another four states
followed suit in the early twentieth century.

As handguns and crime spread in the 1800s, state regulations also prolif-
erated, commonly criminalizing not only the carrying of certain firearms,
but the mere brandishing or display of guns, such as an 1852 Washington
law against exhibiting weapons listed in the bill “in a rude, angry or threat-
ening manner.” After the Civil War, four states imposed particularly sharp
restrictions on handguns: Arkansas barred all handgun transfers and pistol
cartridges, in 1881; Kansas barred all firearms carrying in 1901; Tennessee
criminalized any transfer of handguns as well as their importation into
the state in 1879; Texas banned handguns in towns in 1871; and Wyoming
banned all firearms from “any city, town or village” in 1876.

In the early twentieth century, most states banned fully automatic weap-
ons, anticipating the first important federal gun law that did the same in
1934. And foreshadowing the modern debate over semiautomatic assault
weapons, at least seven states in the 1920s and early 1930s sharply restricted
or even banned semiautomatic weapons entirely, as well as certain gun acces-
sories like silencers and large capacity bullet magazines.''> Thus, if history is
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any guide, it is difficult to imagine any modern gun regulation proposal that
would not be constitutional under the Heller and Bruen standards.

Conclusion

The Second Amendment emerged from the great political struggle in the latter
part of the eighteenth century between those who wanted a strong national
government (the Federalists) and those who believed that the states should
retain more power over their own affairs (the anti-Federalists) in order to pro-
tect a system they believed would keep government both more responsive to
the people and less likely to usurp individual liberties.!'® The sweeping new
powers given to the national government in the modern Constitution included
not only the authority to create and maintain a standing army but also the
ability to organize and regulate militias. The inclusion of the Bill of Rights as a
means of limiting national governmental power was the political compromise
the Federalists accepted in order to win support for the new Constitution. The
inclusion of the Second Amendment embodied the Federalist assurance that
state militias would be allowed to continue as a military and political counter-
balance to the national army at a time when military takeovers were the norm
in world affairs. Yet it soon became apparent that the politically popular, but
militarily inefficient, state militias were of little military value. The country’s
civilian and military leaders realized that American security needs could not
and should not be left to the ineffective and unreliable unorganized militias.
And in one of the great triumphs of American democracy, civilian control of
the military became a fixture of our system. Thus, the fears that gave rise to the
Second Amendment never materialized.

Up until the 2008 Heller decision, this key fact was reflected in court deci-
sions and congressional enactments in which the Second Amendment applied
not to civilian citizens with weapons but only to individuals enrolled in mili-
tia service to the government. As the historian Garry Wills noted about the
pre-Constitution period, “at no time preceding the passage of the Second
Amendment could any man be considered a militia member just by pick-
ing up his gun and proclaiming himself one.”''” The Heller case, of course,
changed that interpretation, vesting the Second Amendment with a new,
individual right of citizens to own guns for personal protection. The 2010
McDonald case extended that right to the states, making it the first instance
when any part of the Bill of Rights was applied to the states since 1969, and
Bruen expanded that right further. As mentioned earlier, the courts have the
ability to change the law, as indeed the Supreme Court has with regard to
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the Second Amendment. But it cannot change history, and the Heller deci-
sion can be faulted for at least four problems: first, it rewrites the Second
Amendment by, in effect, ignoring or striking out the first half of the sentence
(“A well regulated Militia, being necessary to the security of a free State”);
second, it is based on an interpretation of history that contradicts the views
of most historians and a plain reading of the historical record; third, the core
right of personal self-protection Heller carves out in the Second Amendment
essentially ignores the fact that citizens have always had such a right aside and
apart from the Second Amendment; and fourth, personal self-defense and
guns are not identical—yes, guns can be used for personal self-defense (see
discussion in Chapter 3), but there are many, many ways for citizens to effect
self-defense aside from guns.

To return to the primary policy questions guiding this book, the Second
Amendment, even as viewed through the Heller, McDonald, and Bruen cases,
now establishes a personal right that the Supreme Court has described as lim-
ited. Consistent with social regulatory policy theory, the courts have indeed
provided a key avenue for defining—and redefining—the issue. Yet these
actions by the courts have occurred against the backdrop of abundant and
frenetic activity in the “political” branches of government—Congress and
the presidency. Before turning to those arenas, however, we first examine the
criminological debate over gun control, which picks up on many of the issues
of gun use in society that the courts have addressed.

Discussion Questions

1. How, in military terms, did the colonies fight the American Revolu-
tionary War?

2. What is the difference between a militia and a regular standing army,
and what did General George Washington think of the militias as a
fighting force?

3. What did the founders of the Constitution of 1787 say in the document
about national defense, a regular army, and militias?

4. Why was the Second Amendment included in the Bill of Rights?

5. What happened to America’s militias in the 1800s?

6. What has the Supreme Court said in its decisions interpreting the
Second Amendment?

7. Are hunting, sporting, collecting, personal self-defense, or armed citi-
zen revolt against the government protected by the Second Amendment?

8. What is the Second Amendment Sanctuary movement?
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Chapter 3

The Crimino/ogical Conseguences

of Guns

Chapter 3 Summary: The chief focus of the national gun debate centers on
the criminological consequences of guns in society. On a per capita basis,
Americans own more guns by far than any other modern democratic nation.
This chapter examines the impact of guns in relation to the harm firearms
pose in the realms of homicide, suicide, and accident by drawing on the exten-
sive literature in areas including criminology, history, medicine, and public
health. The chapter also explores the debate over the use of guns for self-
defense, escalating concerns about the role of gun violence in public schools,
the spread of state laws allowing civilian gun carrying on college campuses,
and the continuing debate over expanded “stand your ground” laws that pro-
tect individuals who choose to “stand their ground” in public places to defend
themselves rather than be obliged to seek safe retreat.

“if any person shall carry concealed about his person any species of
fire-arms ... or any other deadly weapons, the person so offending
shall ... pay a fine not less than fifty, nor more than five hundred
dollars ... and be imprisoned for a term not exceeding three months.”
— An Act to Suppress the Evil Practice of Carrying Weapons

Secretly, Alabama Acts, Feb. 1, 1839, Sec. 1.

CASE 1: THREE MASS SHOOTINGS in the United States that occurred within
three months in 2015 all had something in common. During the Umpqua
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Community College (Oregon) shooting on October 1, where ten were killed
and nine injured, student and veteran John Parker was carrying his handgun
(concealed carry is allowed on Oregon campuses) as the mass shooting there
unfolded. Parker thought about intervening, but decided against because he
thought a SWAT team might confuse him with the attacker.

During the Planned Parenthood shooting in Colorado Springs on
November 27, when three were killed and nine injured, a man approached
police at the scene with a handgun and an ammunition vest, offering his
assistance. The police asked him to leave, cautioning that wearing a gun and
vest was a bad idea.

As the shooting rampage unfolded outside the Inland Regional Center in
San Bernardino, California, on December 2, where fourteen were killed and
twenty-one wounded, a businessman who worked across the street, Glenn
Willworth, grabbed his legally owned handgun and walked toward the build-
ing. According to CNN, he “was able to draw a bead on the shooters,” but
chose not to fire because of the chaos of the moment.'

Case 2: The school day began like any other at Cleveland Elementary
School in Stockton, California. But shortly before noontime, on January 17,
1989, a twenty-four-year-old drifter named Patrick Edward Purdy opened
fire on the crowded schoolyard with a Chinese-made AK-47 assault rifle
(purchased in Oregon) fitted with a “drum” magazine holding seventy-five
rounds (purchased in Rhode Island). Purdy laid down a line of fire that killed
five students and wounded thirty-three others. After firing 105 rounds, Purdy
fired one final shot from a Taurus 9mm semiautomatic pistol, killing himself
on the spot. Purdy’s motives were never entirely discovered, but investigators
did find a history of drug and alcohol abuse, mental instability, brushes with
the law, and a fascination with weapons of all kinds.?

Case 3: A mother and son returned home one Saturday night in October
of 2009 to find the contents of their home turned upside down. As twenty-
five-year-old Adam Candee headed toward the basement, his mother, forty-
eight-year-old Deanna, entered the house, where a man later identified as
thirty-nine-year-old Timothy Hartigan confronted her. The two struggled;
Hartigan grabbed the woman’s hair. Hearing the noise, Adam came to his
mother’s defense, which allowed her to retrieve her legally licensed pistol,
whereupon she shot and killed the man. The police investigation in the tiny
upstate New York town of Schroeppel in Oswego County concluded that rob-
bery was not Hartigan’s motive for entering the home, although the home had
been thoroughly vandalized, and the intruder had cooked bacon and eggs.
Although Hartigan had no prior criminal past, he had been diagnosed with
schizophrenia ten years earlier. Hartigan’s former wife said of her husband
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that “he wouldn’t have done any harm to anyone if he was on his medicine.
He wouldn’t hurt a fly.” A grand jury determined the shooting to be justified.

The three cases that begin this chapter typify some of the key crimino-
logical consequences of guns. They also exemplify the nature of public dis-
course on the gun issue, in that tragic incidents such as the Stockton shooting
massacre receive considerable attention and therefore rivet public attention;
moreover, the increase in such incidents in the past two decades has fanned
reformist flames, supporting the call for stronger gun control as well as for
stiffer penalties for gun-related crimes.

Although such incidents may serve the purposes of particular policy-
makers and interest groups, confidence that good policy will result from a
knee-jerk reaction to an unanticipated disaster is difficult to maintain. Yet
this is a common pattern for the gun control issue, as summarized in the out-
rage-action-reaction cycle described in Chapter 1. To be sure, disasters have
prompted desirable policy change in such areas as coal mine safety, automo-
bile safety, and earthquake preparedness. In these and many other instances,
necessary policy changes occurred only after significant human disasters.

The criminological debate assessed in this chapter is also politically signif-
icant for how the gun problem is defined. The “rights talk” surrounding the
Second Amendment, discussed in Chapter 2, is a political means that foes of
gun control use to blunt criminological analysis that supports stronger con-
trol. “Even if guns are harmful,” the argument goes, “I have a right to own
and lawfully use them as I see fit.” Such arguments parallel others, in which
questionable behavior that might otherwise be controlled or prohibited is
allowed because it falls under the Bill of Rights umbrella. For example, a wide
array of hateful, hurtful, and otherwise objectionable speech is nevertheless
protected by the courts because of the preeminent importance attached to
the First Amendment’s free speech protection. As noted in Chapter 2, the
Second Amendment’s location in the Bill of Rights encourages gun control
opponents to use “rights talk” to political advantage.

Arrayed against this view is a growing effort that emphasizes the gun prob-
lem as a public health issue. Spearheaded by public health and medical pro-
fessionals, this effort dates to 1983, when the Centers for Disease Control and
Prevention (CDC) declared firearms violence to be a significant public health
threat. That year the CDC created a unit to gather and encourage research on
gun-related violence, which in turn has spawned considerable public health
and medical research (some of it discussed in this chapter) underscoring the
public health threat posed by guns.® By tagging guns with the “public health
threat” label and comparing them to such public health risks as smoking and
automobile accidents, members of the medical community have sought to
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redefine the gun issue in order to better understand, and reframe, the prob-
lem. It is a classic example of what the political scientist Murray Edelman has
labeled symbolic politics—that is, shaping language and perception to politi-
cal advantage: “The words a group employs and on which it relies ... can often
be taken as an index of group norms and conceptual frameworks.™ The con-
cern expressed by the public health community became sufficiently threat-
ening to gun control opponents that the National Rifle Association (NRA)
succeeded in getting Congress to stop funding for CDC research on gun
issues beginning in the 1996 fiscal year (called the Dickey Amendment after
the bill’s sponsor), which that year amounted to $2.6 million (see Chapter 5).
The following year and in each succeeding year, Congress barred the CDC
from engaging in any research that “may be used to advocate or promote gun
control.” This eliminated most gun-related research. In 2009, the National
Institutes of Health had regularized some funding for public health studies
of gun violence, amounting to under $5 million for the previous seven years.
Congress intervened in 2011 and blocked that funding. In 2019, however,
Congress voted for the first time in twenty-four years to appropriate $25 mil-
lion to the CDC for gun research. According to one researcher, the fund-
ing ban “largely succeeded in choking off the development of evidence upon
which that [gun] policy could be based.” Since 2019, Congress has continued
to fund gun research.

Just as we examined the Constitution in Chapter 2 to see if it imposed any
obstacles to gun control, so too will we examine the criminological conse-
quences of guns to see whether they pose obstacles or encouragement to gun
control. It may be, for example, that the best available analysis points toward
stricter regulation as a feasible means for stemming gun-related violence.
Conversely, data and evidence may suggest that regulatory efforts are fruitless
or even counterproductive. It also may be that existing analysis cannot offer
any clear direction. No matter what the conclusion, it is impossible to under-
stand the gun issue and, therefore, its place in the larger policy framework
without considering this central issue. As noted in Chapter 1, maintaining
public order and safety are primary purposes of government. Regardless of
one’s view of guns, it is clear that firearms are intimately associated with a
variety of disruptions of public order in American homes and on American
streets. Thus, we begin with the nature of those disruptions.

America and Violence

America has long reigned supreme in levels of violence among the developed
nations of the world. As Table 3.1 shows, America leads the world in total
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Table 3.1 Total Firearm-Related Deaths and Gun
Ownership Rates in Twenty-Seven Nations

Total firearm-related deaths Guns per
per 100,000 people* 100 people**
United States 10.2 88.8
South Africa 9.41 12.7
Switzerland 3.84 457
Finland 3.64 453
France 3.00 31.2
Austria 2.94 304
New Zealand 2.66 22.6
Canada 2.44 30.8
Belgium 243 17.2
Malta 216 11.9
Israel 1.86 7.3
Luxembourg 1.81 15.3
Norway 1.78 31.3
Portugal 1.77 8.5
Greece 1.50 225
Sweden 1.47 31.6
Denmark 1.45 12.0
Italy 1.28 11.9
Iceland 1.25 30.3
Germany 1.10 30.3
Australia 1.04 15.0
Ireland 1.03 8.6
Turkey 0.72 12.5
Spain 0.63 10.4
The Netherlands 0.46 3.9
United Kingdom 0.25 6.2
Japan 0.06 0.6

Source: Sripal Bangalore and Franz Messerli, “Gun Ownership and Firearm-Related
Deaths,” American Journal of Medicine 126 (October 2013): 875.

Notes: *Total gun deaths include from all causes, including homicide, suicide, and accident.
**The “guns per 100 people” is an average of total guns owned by civilians, divided by total
population.

firearm deaths by a wide margin over similar Western nations, but also over
many developing nations where lawlessness and gun violence are significant
problems—many of the nations of Central and South America have far higher
gun homicide rates than the United States.®

An incident that occurred on Halloween night in 1992 dramatized the gulf
between the United States and other nations, when a Japanese exchange stu-
dent was shot and killed at a home near Baton Rouge, Louisiana. The student,
sixteen-year-old Yoshihiro Hattori, was looking for a Halloween party in
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the neighborhood of Rodney Peairs when he mistakenly approached Peairs’s
door. As the student (costumed as John Travolta from the movie Saturday
Night Fever) and a friend approached the door, Mrs. Peairs yelled to her hus-
band to get his gun, apparently believing the two to be assailants.

When the students entered the family’s carport, Mr. Peairs ordered them to
“freeze.” When Hattori continued to advance toward the man, Peairs shot the
student once with a .44 Magnum revolver. Peairs was tried for manslaughter in
1993 but was acquitted on the grounds that he believed the threat to be legiti-
mate (the student carried a camera in his hand, which Peairs took to be some
kind of weapon). It turned out that Hattori spoke little English and probably
considered Peairs’s actions to be consistent with Halloween traditions.”

The man’s acquittal sent shock waves throughout Japan, which had fol-
lowed the trial closely. One Japanese professor, an expert on American stud-
ies, said, “We are more civilized. We rely on words.” The incident “seemed
to confirm the Japanese view of America as a place rife with guns.” A major
Japanese newspaper said that the town where the student was killed “is like
an old-frontier town of the old wild west.” To the Japanese, the killing and its
justification were almost beyond understanding and seemed to confirm the
belief that America was a nation of lawless, gun-toting vigilantes. The parents
of the dead student did prevail in a civil action, winning $650,000 in damages
in September 1994. The judge observed that “there was absolutely no need for
the resort to a dangerous weapon.”®

In image as well as in fact, guns are closely linked to American patterns
of violence. The homicide rate began to rise dramatically in the 1960s, as did
the production and sale of handguns. Two-thirds of homicides and three-
fifths of suicides are committed with guns, as are one-third of robberies and
one-fifth of aggravated assaults. At its high point in the early 1990s, guns
were used in more than one million violent crimes each year. By the second
decade of the twenty-first century, that number had dropped to under a half
million, reflective of the generalized drop in crime. As of 2019, 270,000 rob-
beries occurred in the U.S.; guns were used in 40 percent of them, according
to the FBI. During the COVID pandemic in 2020 and 2021, violent crimes,
including murder, increased, but declined some in 20220

In every year since 1972, guns have accounted for at least 30,000 deaths
annually. For nearly all those years, more gun deaths were attributable to sui-
cide than to homicide. In 2010, for example, of 31,672 reported gun deaths,
19,302 were suicides, 11,078 were homicides, 606 were accidents, and 686
undetermined. Also, in 2010, 73,505 people were treated for nonfatal gunshot
wounds in hospital emergency rooms. In 2011, a total of 478,400 fatal and
nonfatal firearm crimes were reported.
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Table 3.2 U.S. Gun Deaths By Year and Cause

Defensive
Legal police gun uses
YEAR TOTAL Homicides Suicides Accidents Other interventions* (DGUSs)

2016 38,658 14,415 22,938 495 300 510 1993
2017 39773 14,542 23854 486 338 553 2118
2018 39,740 13,958 24,432 458 353 539 1889
2019 39,707 14,414 23,941 486 346 520 1619
2020 45222 19,384 24292 535 400 611 1502
2021 47,286 20,966 26,320 1293
2022 44,257 20138 24,090 1162

Sources: Centers for Disease Control for 2016—2020, cdc.gov; Gun Violence Archive for
2022 and all DGU data, https://www.gunviolencearchive.org. DGUs include all reported
and verified incidents including non-fatal outcomes. 2021 and 2022 data does not include
all causes and is considered preliminary.

Note: *News organizations like the Washington Post have tabulated the annual number
of fatal shootings by police to be over 1000 annually, about twice those compiled from
government data here. https://www.washingtonpost.com/graphics/investigations/police-
shootings-database/.

Table 3.2 compiles gun fatalities in recent years by noting gun homicides,
gun suicides, accidental gun deaths, instances of fatal shootings by police,
and total reported, verified defensive gun uses (DGUs). The DGUs numbers
include all incidents regardless of whether the persons were killed. Note that
the total number of annual gun deaths remained about the same until 2020—
the beginning of the COVID pandemic—when the country saw a sharp rise,
mostly in homicides (murders). This reflects the social upheaval and stress
felt across the country that resulted, including greater family pressures, eco-
nomic insecurity, and the fact that Americans bought a record number of
guns. In 2020, at the height of the pandemic, Americans bought a record
number of guns—over 20 million.!” Decades of research has demonstrated
that all forms of gun violence increase when gun ownership rates increase.
The Johns Hopkins School of Public Health, for example, estimates that every
1 percent increase in gun ownership a 0.9 percent increase in gun suicides and
a 0.6 percent increase in gun homicides."" Since 2017, gun deaths exceeded
automobile deaths nationwide.'*

The fact that gun suicides consistently outnumber gun homicides is espe-
cially significant from a policy standpoint because the primary focus of pub-
lic and governmental attention has been the crime/homicide problem. A
primary purpose of this chapter is to provide a unified examination of all
three gun-related problems: homicide, suicide, and accident. The failure to
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consider all three, along with the role of guns in self-defense, represents a
failure to examine the full scope of the policy problem at hand.

In demographic terms, gun homicides do not affect the population uni-
formly but instead occur disproportionately among youths, males, African
Americans, and residents of the South.!® In 2017, three-fourths of all murders
in the US were by gun (as were a majority of suicides), with that number ris-
ing to nearly 80 percent thereafter. Three-quarters of those murdered were
under the age of 45, and 77 percent were men. Fifty-one percent of those mur-
dered were African Americans, even though they compose about 13 percent
of the population. According to the CDC, firearms are the second-highest
cause of unnatural death among children and adolescents. A 2008 study of
non-natural deaths in Fulton County, Georgia (including the city of Atlanta),
reported that half of all violent deaths for those age ten to nineteen were
homicides; firearms were involved in 88 percent of these deaths.'

The convergence of the pandemic in 2020 and 2021 and young people pro-
duced a sharp increase in child homicide, increasing 28 percent from 2019 to
2020. A majority of those child homicides occurred in southern states, and
nationwide half were among Black children. In 2021 and 2022, gun violence has
become the leading cause of death among children, eclipsing car accidents."

According to a US Department of Justice report, “firearms play a large
role in juvenile violence,” reflected in the facts that firearms played a role in
more than 80 percent of juvenile violence incidents discussed in the report
and accounted for 83 percent of juvenile homicides in Milwaukee, 85 per-
cent of juvenile homicides in the District of Columbia, and 91 percent of such
homicides in Los Angeles.'® Further, these changes have occurred at a time
when the proportion of young people as a percentage of the total population
has actually been declining. According to the criminal justice expert Scott
Decker, the “decreasing age of both offenders and victims is the most pro-
found change in homicide rates since World War I1.” According to one police
figure, the explanation is “population [shifts], gangs and easy accessibility
of weapons.” A government report in 2000 noted that the sharp increase in
juvenile homicides from the mid-1980s through the early 1990s and the sub-
sequent drop in such homicides in the late 1990s were both “firearm-related”
and “linked to gun use.”!’

In addition to gun deaths, guns injure a far larger number of people each
year, whether by intention or by accident. For every gun death, there are an
estimated five to seven gun injuries.'® The public policy and public health con-
sequences of gun injuries are substantial. According to a 2022 study, the total
nationwide economic costs of gun violence amount to a staggering $557 billion,
covering immediate costs such as those related to criminal justice, subsequent
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costs including medical and treatment, and quality of life costs over the lifes-
pan of victims and their families.”” When gun-death rates are compared by
states, the five with the highest per capita firearm death rates also have weak
gun laws and high gun ownership rates. Those states are Alaska, Louisiana,
Mississippi, Alabama, and Montana. The five states with the lowest per capita
gun-death rates have lower gun ownership rates and strong gun laws. Those
states are Hawaii, Rhode Island, Massachusetts, New York, and Connecticut.
Two states that dramatically changed their gun laws found significant changes
in gun killings. A study of a new, tougher gun permitting system enacted in
Connecticut in 1995 reported a 40 percent drop in the state’s gun homicide
rate in the years after the law’s enactment. In 2007, Missouri repealed its tough
gun permitting law (which required an in-person background check at a sher-
iff’s office), and then witnessed a 25 percent increase in its gun homicide rate,
even as nationwide homicide rates continued to drop.?’

Some consider these death and injury figures sufficient in and of them-
selves to justify much more stringent gun control laws. Others argue that they
simply represent the inevitable by-product of a modern, complex society that
is also armed and for which the justification for having guns outweighs these
negative consequences.

Choice of Weapons

Most guns owned in America are long guns—rifles and shotguns. Yet hand-
guns have become more prevalent. In the 1950s only about one-fifth of all gun
purchases were handguns. But starting in the 1960s handgun sales began to
rise in proportion to other guns. By 1992 almost 50 percent of new gun sales
were handguns. In 2011 about half of all guns sold were handguns. Still, the
overall ratio of long gun to handgun ownership has stayed at about two-to-
one. According to a 2015 Harvard/Northeastern University study, Americans
own about 265 million guns. Of those, about 133 million are owned by just
3 percent of the population. At the same time, about a third of all households
reported having at least one gun (down from about half of all households
in the 1960s), and 22 percent of individuals report owning at least one gun.
About 8 million gun owners are so-called super-owners, who own between
8 and 140 guns. This pattern is not unique to gun owners, though, as mar-
keting experts report that about 20 percent of consumers tend to account for
80 percent of any given product’s sales.”! The decline in gun habits is seen in
gun ownership rates examined by age. Those least likely to own guns are the
young (historically, most gun owners acquire the habit while young through
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family ties; few acquire gun habits as adults). In 1998, 23 percent of those age
eighteen to twenty-nine reported owning a gun. In 2013 that number had
dropped to 16 percent. In 2019 it was 19 percent. Ownership rates generally
increase by age, but over time ownership rates dropped overall between 1998
and 2019 in every age category: in 1998, 41 percent of those sixty to sixty-nine
years of age reported owning a gun; although not exactly commensurate,
those fifty and older reported a gun ownership rate of 33 percent.*?

As shown in Table 3.3, gun ownership is far more prevalent in the United
States than in any other nation. This is clear both as to rate of ownership
(guns per hundred people) and to absolute numbers of guns, whether com-
pared to developed or developing nations.

Table 3.3 Estimated Rate of Civilian Firearms Holdings
in the 25 Top-Ranked Countries, 2017

Country Guns per 100 people
United States 120.5
Yemen 52.8
Montenegro 391
Serbia 391
Canada 347
Uruguay 34.7
Cyprus 34.0
Finland 324
Lebanon 31.9
Iceland 31.7
Bosnia and Herzegovina 31.2
Austria 30.0
Macedonia 29.8
Norway 28.8
Malta 28.3
Switzerland 27.6
New Zealand 26.3
Kosovo 23.8
Sweden 231
Pakistan 22.3
Portugal 21.3
France 19.6
Germany 19.6
Iraq 19.6
Luxembourg 18.9

Source: Briefing Paper, Small Arms Survey (2018), www.smallarmssurvey.
org/fileadmin/docs/T-Briefing-Papers/SAS-BP-Civilian-Firearms-Numbers.
pdf. Accessed February 1, 2020. Note that the Small Arms Survey produces
estimates of US gun ownership higher than domestic estimates.
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Given America’s population of about 330 million, its predominantly
urban-suburban nature, and its enormous diversity, that guns pose a uniquely
important issue for this country is not surprising. The particular public
policy concern with handguns arises from the fact that they are far more
likely than long guns to be used to intimidate, injure, and kill. Even though
handguns account for only about one-third of all guns owned in the country
and are generally more difficult to obtain than long guns, they consistently
account for about 80 percent of gun homicides, about 60 percent of all homi-
cides (including homicides from other weapons and instruments), and about
80 percent of robberies involving firearms.** By one estimate, a handgun has
a one-third chance of being used in a crime over the life of the weapon.** The
appeal of handguns for criminal use arises from their smaller size (allowing
for easy concealment), portability, and ease of use. In fact, long guns are actu-
ally deadlier because they may use a larger-caliber bullet and always propel
their bullets at a higher rate of speed. Both factors increase the likelihood of
injury.” Even so, handguns continue to be the firearm criminals prefer.

Similarly, handguns are far less useful for hunting and other recreational
purposes. Handguns are, however, more convenient for self-protection, and
is the most commonly cited reason among those who purchase handguns.?®

Guns, especially handguns, clearly have far-reaching consequences for
American life. Yet these summary statistics merely outline the scope of the
gun issue. What follows is a more detailed consideration of guns’ criminolog-
ical consequences.

Homicide and Malicious Injury

Many weapons can be used to kill, injure, and intimidate. Yet guns are differ-
ent from weapons such as knives (the second-most commonly used weapon)
in that guns can be used from a distance, act quickly, require little effort, are
highly lethal, and pose a universally understood threat.?’”

A study of prisoners conducted in the 1980s confirmed the attractiveness
of guns for criminals.”® When asked why they carried guns, the prisoners sur-
veyed cited wanting to avoid hurting the victim as the most important reason
(as did those who carried other kinds of weapons). Several other responses
emphasized the convenience and ease of gun use as well as the gun’s deterrent
value (a consideration underlying the desire to avoid harm to the victim). The
prisoners surveyed also reported a preference for handguns that were more
rather than less expensive, and most of the handguns were purchased rather
than stolen.”’



90 V¥ Chapter 3

The unique significance attached to guns is summarized by the “weapon
instrumentality effect.” This phrase refers to the independent effect of weapon
type on crime and likelihood of injury. That is, the death rate and degree of
injury associated with crimes involving guns is far higher than it would be if
guns were not involved.*® One study concluded that assaults with guns were
five times more likely to result in death than knife assaults. Comparable find-
ings have emerged from other studies.’' In addition, in the case of robberies,
the successful completion of the crime is more probable when guns are used
as compared with other weapons.®”> Some evidence also supports the idea that
the mere presence of guns sometimes precipitates violence that would not
otherwise occur.*

A study of the impact of guns on homicide concluded that the sharp
increase in the homicide rate in the 1980s and early 1990s occurred because

the weapons involved in settling young people’s disputes have shifted dra-
matically from fists or knives to handguns, which are much more lethal.
The growth in homicides by young people, which accounted for the entire
growth in homicides in the post-1985 period, was all due to handguns.

The study also noted that the decline in homicides in the 1990s was similarly
attributable to reduced handgun availability and use by the young.>*

Thus, guns in and of themselves wreak more havoc in regard to violence
and death. Were guns less available, fewer deaths and serious injuries would
result. As the policy expert Philip Cook said, “guns don’t kill people, they just
make it much easier.” Nevertheless, there is little reason to believe that the
overall amount of crime would appreciably diminish. Less availability of guns
might bring about less serious harm, but it might prompt more nonfatal inju-
ries.? This fact takes on greater significance with the realization that about
three-fifths of handgun murders are committed against relatives, friends,
neighbors, or other acquaintances. About half of handgun killings escalate
from arguments that get out of control. Only a small proportion of murders
are the result of careful and methodical planning. When anger or impulse is
the norm, guns prove too easy a means to translate rage into death.*

Suicide

As mentioned earlier in this chapter, gun-related deaths from suicide account
for more annual fatalities than do those from homicide, a fact that still receives
little attention in news accounts or from policymakers. A little more than half
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of all suicides are committed with guns. Those who use guns for this purpose
are most likely to be white males; women are much more likely to rely on
poison, although the rate of gun use among women has increased.”” Guns are
by no means the only means for committing suicide, but they are the most
lethal. The success rate for gun suicide attempts is about 90 percent, com-
pared with about 56 percent for drowning, 53 percent for hanging, and about
14 percent for poisoning.>® Considerable evidence supports the proposition
that the mere presence of guns increases the number of successful suicides.
For example, men attempt suicide only one-third as often as women, yet men
are four times more likely to die in the attempt as women, a disparity explain-
able in large part by men’s preference for guns over other methods. Contrary
to popular impression, suicide for most individuals arises from impulse, not
long-term planning. A study of people who survived a suicide attempt found
that, when asked how much time had passed between the decision to kill
themselves and the actual attempt, 24 percent said that the time gap was five
minutes; 48 percent said it was less than twenty minutes; 70 percent said less
than one hour; and 86 percent said it was less than eight hours. Moreover,
9 out of 10 who attempt suicide but survive do not die from suicide later.*

Gun suicide has proven to be a significant problem with troops returning
from combat in Iraq and Afghanistan in the 2000s. The US Army reported
that soldier suicides occurred at a lower level in the military than in society
until 2004 (America invaded and occupied Iraq in 2003), when the soldier
suicide rate began to rise. By 2008 soldier suicides exceeded the civilian aver-
age, a pattern generally attributed to interrelated factors including posttrau-
matic stress disorder (PTSD), head trauma, and increased stress. According
to suicide researcher Mark Kaplan of Oregon State University, the death rate
by natural causes and interpersonal violence of veterans was the same as the
civilian population, but veterans are more than twice as likely to commit sui-
cide, with firearms the most frequent method employed. Kaplan concluded
that easy gun access plays a key role because veterans are familiar with their
use and are likely to own guns.*?

Does the Presence of Guns Matter?

Regardless of the interpretation, guns clearly result in a higher death rate than
other methods—the weapon instrumentality effect. It may be true, however,
that those who choose guns are more serious about ending their lives than
those who select other methods.*!

The key policy question is whether the availability of guns in and of itself
enhances the likelihood of suicide. That is, if guns were not available, would
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individuals simply turn to other means (a phenomenon labeled “displace-
ment”)?*? This question takes on added importance when we note that from
1968 to 1985, firearms suicides increased 36 percent, whereas the suicide rate
from all other methods remained constant. From 1985 to the 2000s, gun sui-
cides gradually declined, as did the overall suicide rate, and the rate of gun
ownership.*?

A growing number of studies have addressed the relationship between
guns and suicide; and virtually all researchers agree that restricting gun
availability does result in fewer gun suicides. This finding is significant from
a public health and public policy standpoint because other means of suicide
are less lethal, and only about 10-15 percent of suicides are the result of an
unyielding determination to end life; therefore, some lives are or would be
spared because of the switch to non-gun methods. Further, suicide methods
such as hanging and poisoning allow for the possibility of “back-out™ that
is, the opportunity for these individuals to change their minds during the
act. Firearms do not allow for that possibility. Most studies conclude that
gun availability has an independent effect on the suicide rate.** A large and
ambitious study of suicide concluded that states with stricter gun control laws
have a lower suicide rate (although some “displacement” was observed) and,
specifically, that firearms availability as measured by strict gun laws was the
most powerful explanatory variable, accounting for about 30 percent of the
variation in suicide rates among the states.*> A subsequent study relying on
different methodology concluded that the presence of one or more guns in
the home increased the likelihood of suicide by a factor of five.*® In contrast,
a study relying on comparable methodology concluded that restricting access
to handguns decreased the suicide rate of the young but not of adults.*”

Philip Cook offered probably the most reasonable synthesis when he con-
cluded that

the argument here is not that the availability of lethal means is the sole
determinant of suicide rates but, rather, that the availability of lethal means
influences the extent to which suicidal impulses are translated into com-
pleted suicides. Depriving a suicidal person of a lethal and attractive means
of self-destruction may well save his [or her] life.*®

As the public health specialist David Hemenway concluded, “one of the best
strategies for reducing suicide appears to be the removal of firearms from
the home, particularly where there are adolescents or young adults.”*® Recent
studies confirm that higher suicide rates are associated with greater gun
availability in homes.°
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Suicide and the Young

Ample research indicates that the presence of guns has had a profound effect
on youthful suicide. This fact takes on particular and alarming significance
with the realization that the adolescent suicide rate tripled from the 1950s to
the 1980s, whereas that for all ages increased only slightly. In the 1990s and
2000s, suicide was the second-leading cause of death among older teenagers
and the third-leading cause among those between the ages of ten and nine-
teen.’! Jane E. Brody has noted that “nationwide, the presence of a loaded
handgun in the house is the most potent risk factor for successful suicide
among children.”>? A study of adolescent suicide in Chicago found, for exam-
ple, that children of law-enforcement officers accounted for an unusually
large number of adolescent suicides, an alarming statistic buttressed by the
results of a study showing that 44 percent of police officers kept their weapons
unlocked and loaded when at home; one-third of all gun owners who had
children under the age of six reported keeping guns in the home unlocked.
This finding regarding law enforcement personnel is striking because nearly
all the law-enforcement officers kept guns in the house and are carefully
trained about the use, care, and dangers of weapons in the home.>

The young are especially susceptible to the suicide impulse, precisely
because they are more likely to act impulsively in a wide range of behaviors,
and are often under the influence of alcohol or illicit drugs in such times of
stress. However, although they may exhibit symptoms of suicidal depression,
they do not approach suicide with the same determination as the elderly, who,
by comparison, are more likely to “have a clear and sustained intent” to find
an alternate suicide method if guns are not available.>*

In the comparative study of suicide rates in King County, Washington,
and in the Vancouver metropolitan area in Canada, the comparative suicide
rate reflected the displacement principle; that is, with guns less available in
Canada, those committing suicide turned to other means. The sole exception
to this trend was the fifteen-to-twenty-four age group, where the 1.38 times
greater suicide rate among the American group was attributable almost
entirely to the presence of handguns. The Journal of the American Medical
Association reported that the odds of suicide-prone adolescents actually suc-
ceeding increase seventy-five times when guns are present in the home. A
study published in 2002 examined suicide rates of young African Americans
(ages fifteen to twenty-four) from 1979 to 1997 and observed a quadrupling
of that rate up to 1994, when rates then began to drop off. The study con-
cluded that a contributing factor to this pattern was gun availability among a
population where impulse-based action was high.”> A 2004 study comparing
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eighteen states that had “child access prevention” (CAP) laws, making it a
crime to store firearms in such a way that they are accessible to young people,
found that the suicide rate among the young was 8.3 percent lower than in
states not having such laws. A study spanning the 1985-2013 period found
that safe storage practices reduced juvenile firearm homicides by 19 percent.
Homes where guns are properly stored and locked away have lower firearm
deaths, including suicides, than those where guns are present but not prop-
erly stored.>®

The impulsive nature of adolescent suicide is reflected in a study of ado-
lescent suicide and alcohol consumption. Although it comes as little sur-
prise that the combination of alcohol and guns is associated with a dramatic
increase in suicide, researchers found evidence that those intending suicide
did not consume alcohol to “brace” themselves for death but that being intox-
icated when guns were present or readily available increased the likelihood
of suicide attempts. This behavior is generally consistent with the depressant
effects of alcohol.””

Accidents

As reported earlier in this chapter, the accidental discharge of weapons
accounts for a relatively small percentage of gun deaths—roughly 5 percent.
In addition, the accident-related fatality rate has been declining on a per capita
basis since the early 1970s, although accidents account for about 40 percent of
all gun injuries.>® This comes as little surprise because, by definition, injuries
caused by accident are not prompted by any intent to kill (unlike suicide and,
to a lesser extent, homicide, where the victim generally seeks to avoid death).
More than half of all gun accidents occur in and around the home; most of
the rest are hunting related. Male adolescents are most likely to die in such
accidents, and indeed, accidental deaths from guns are most common among
children and young adults; 60 percent of those killed by accidental shooting
are under the age of thirty, and about 33 percent are younger than twenty.
These statistics have put greater focus on stemming gun accidents among the
young, given their preventability.”® As is true of some other gun-related data,
gun-accident data are often ambiguous or imprecise.

One study of accidental shootings by children in California found that
three-quarters of the accidents occurred when children played with guns
alone or with friends. In about half the incidents the children were play-
ing with guns stored loaded and unlocked in the house.®® Unsafe storage
of guns in the home increases the likelihood of accidents, yet children have
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demonstrated that they can unlock and load weapons unless they are com-
pletely inaccessible. As for gun storage, only 46 percent of gun owners report
safe gun storage.’!

For older adolescents, even locks may not suffice. In one embarrassing
instance in 1994, the twin sixteen-year-old sons of the former Syracuse, New
York, police chief Leigh Hunt stole seven handguns from their father and ille-
gally sold them. In order to get to the guns, the boys had to break through a
locked door and into a locked cabinet holding the guns. The theft of the guns
was discovered only when one was used to commit a crime. This problem of
gun storage and access raises still another paradox because the possibility of
using a weapon for self-protection (discussed later in the chapter) is greatly
diminished if too much time or effort is required for the owner to obtain
access to the gun.

Accidents are directly attributable to three factors: gun availability or
density (the number of guns in a locality), the accessibility of guns (the ease
or difficulty in operating a gun), and conduct (how guns are actually han-
dled, including frequency and skill). Accidents are most likely to occur when
availability is high, guns are handled often, and skill is low; they are least
likely to occur under the reverse circumstances. In particular, one study of
handgun purchases in Detroit over a twenty-six-year period found a “remark-
able” and “strong” relationship between handgun purchases and fatal firearm
accidents.®?

Some critics argue that too much is made of gun accidents because the
numbers are small, are declining, and involve high-risk populations.®® Yet the
involvement of innocents in unintentional or, at worst, reckless actions under-
scores the special concern accidents raise, especially given the disproportion-
ately high accident rate involving minors; the ease of preventability (e.g., the
use of gun locks or devices to prevent gunfire when magazines are removed
and the promise of “smart guns” that can only be fired by the owners); and
the high non-fatal injury rate. These three features explain the emphasis on
policy intervention, especially as advocated by health professionals. In addi-
tion, gun injuries often focus on the young. From 1993 to 2000, 2,261 children
required hospital emergency room treatment for non-fatal gun wounds. Of
those, 43 percent were known to be accidental, and 41 percent were known to
be deliberate. A 2013 study concluded that the number of accidental deaths
of children caused by guns is significantly under-reported—by as much as
half—indicating that the accidental shootings of children pose a far greater
hazard than previously reported. In its analysis of hundreds of child shooting
deaths, the study found that medical examiners and coroners tend to catego-
rize any shooting death of one person by another as a homicide. The common
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denominator in these accidental shootings was “the almost magnetic attrac-
tion of firearms among boys.” In virtually every instance studied, the shooter
was male, and boys accounted for over 80 percent of the victims.®*

Traditionally, the most common reasons for gun ownership are hunting
and related recreational uses, a fact consistent with the prevalence of long
guns over handguns. Self-protection was the second-most frequently cited
reason, and it is the main reason cited for handgun purchases. In 2013, for the
first time, self-defense was given as the most common reason for gun own-
ership. Regarding public policy, legitimate hunting purposes are not ques-
tioned, aside from issues related to safety. The self-protection issue, however,
poses a different problem. Specifically, how does the injury and death rate
compare with that found in the defensive use of guns?

Self-Defense

Those who acquire or own guns for self-protection are reacting to the per-
ceived and real threats of modern American life. One study of those who own
guns for self-protection found key explanations in feelings of vulnerability to
crime and police ineffectiveness. In addition, men are more likely to purchase
guns for security, as are those who have been victimized by crime or who
believe the risk of crime is increasing.®®

The fear of crime is certainly real, although it is also often unrelated to
actual crime rates. From 1979 to the mid-1990s roughly one million residen-
tial burglaries occurred per year while at least one member of the household
was at home (this figure represents a minority of all burglaries). About one-
third of these intrusions included assault, robbery, or rape. Fear of crime
remained high and even increased in the late 1990s and 2000s, even though
crime in virtually every category declined during the same period. In the
aftermath of the September 11, 2001, terrorist attacks in New York City and
Washington, DC, handgun purchases rose dramatically, despite there being
no direct connection between actual threats against individuals and the over-
all terrorist threat against the United States.

Clearly, the value of a gun to a potential victim parallels that to the crimi-
nal; that is, a potential victim can use a gun to “equalize” differences in size or
strength or simply to deter or thwart the commission of a crime against his or
her home or person, assuming that the victim can get the drop on an assailant.
Anecdotal information illustrates the intuitive plausibility of the self-defense
logic. The National Rifle Association reprints many such anecdotes in its mag-
azines under the heading “The Armed Citizen.” An exemplar of this is the
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case of a shooter who entered a shopping mall in Greenwood, Indiana in 2022
with a rifle and a handgun where he began shooting people, killing three and
injuring two. Yet he was killed within two minutes of the shooting by another
man who happened to be in the mall and was legally carrying his handgun.
Undoubtedly many more would have died had not the man intervened.®® Yet
anecdotes do not answer the safety-versus-self-defense paradox.

National statistics reveal that people who use guns to defend themselves
are in some instances able to thwart crimes. Yet such instances are rare—no
more than 1 percent of incidents—for the simple reason that victims are usu-
ally not present during home robberies and are rarely armed during attacks
away from home. Moreover, even if the victim is armed, the criminal initiates
the encounter, making it difficult or impossible for the victim to deploy a gun
first.”” Beyond that, as the first set of cases that begin this chapter suggest,
even a well-intentioned civilian with a gun may prove to cause more prob-
lems than might be solved by civilian intervention in a potential or actual
criminal situation. This raises an immediate question: is it rational to escalate
the process of arming the population in order to deter or otherwise thwart
crime? Although the Wright and Rossi study of prisoners reports concern by
some over the prospect of confronting an armed victim, two studies based on
crime statistics concluded that there was no statistical relationship between
the prevalence of guns in an area and the robbery rate nor any evidence that
burglaries were deterred by higher gun ownership rates.®® Moreover, there is
reason to believe that more guns in the home are an enticement rather than
a deterrent to theft. In the 1990s, about 500,000 guns were reported stolen
annually (at least 60 percent were handguns). A 2016 study reported between
300,000 and 600,000 annual gun thefts. Alternatively, the prospect of con-
fronting an armed victim simply pushes crime into other areas or invites the
escalation of violence.*

Defense Data

In 1991 the criminologist Gary Kleck produced an estimate that yielded what
he characterized as “implying 606,000-960,000 defensive uses of all guns”
per year. This “implied” figure was subsequently rounded up to one million
and publicized by gun control opponents such as the NRA. Indeed, in the
introduction to his own book, Kleck rounds his own data up to “as many as
a million times a year” instead of proposing a midpoint of 783,000 for data
that are, by his own assessment, speculative.70 Yet his estimates are at odds
with national crime data and suffer from severe methodological problems.”!
According to the National Crime Victimization Survey, about 50,000
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defensive gun uses in violent crimes were reported annually between 1979
and 1985. Philip Cook examined this issue by obtaining special calculations
from the federal Bureau of Justice Statistics. Cook concluded that guns were
used for self-defense in roughly 80,000 instances (including robbery, rape,
assault, and burglary) per year. Cook’s estimate is generally consistent with
the simple fact that “most crimes do occur in what might be referred to as
nondeterrable situations.””? More recent studies verify a defensive gun use
rate of about 100,000 to 200,000 times per year.73

In a follow-up study conducted in 1993, Kleck and a coauthor produced
an estimate of as many as 2.5 million self-defense uses of guns each year.
Kleck argued that his estimates are more accurate because his survey was
anonymous and included follow-up questions to determine the accuracy
of reported instances of self-defensive uses of guns. He criticizes the lower
National Crime Victimization Survey (NCVS) estimates by saying that they
are from “a single source of information,” the results of which are inconsistent
with the several polls he cites. He also argued that people interviewed may be
reluctant to tell the truth to the in-person government interviewers in part
because their use of a gun under such circumstances might be illegal.”

Yet Kleck cited no evidence to support his allegation that interviewees sys-
tematically lied to NCVS interviewers or that NCVS methods produce results
that are less accurate than his own poll. Indeed, it is just as likely that those
interviewed in Kleck’s survey were more prone to exaggerate because the
interviews were conducted anonymously over the telephone and deliberately
focused on obtaining anecdotes from people concerning potentially justifi-
able uses of guns. If the alleged defensive uses cited in Kleck’s poll are actual
events that were illegal, however, then the justifiability of the acts themselves
is suspect. Moreover, the NCVS survey is not “a single source,” as though its
results came from a single poll, but rather an annual survey of 100,000 peo-
ple in 50,000 households. The validity of the survey methods used has been
examined repeatedly. Highly trained interviewers conduct seven separate,
on-site, confidential interviews with respondents over a three-year period.
These surveys have been conducted since 1973, producing numerous, volumi-
nous data sets that are widely used and accepted in the realm of criminology.
According to Cook, the NCVS approach “reflects the best thinking on how to
get reliable answers to sensitive questions about crime.””> Further, Kleck’s fig-
ure of 2.5 million defensive gun uses seems dubious because it is almost twice
as high as the total number of all gun crimes in 1993, 1.3 million. And in the
early 1990s, according to Justice Department data, only about 300 justifiable
homicides per year committed by civilians using guns were recorded. Given
that roughly four or five non-fatal shootings occur for each fatal shooting,
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this would yield no more than 1,800 civilian justifiable defense shootings per
year—a tiny percent of defensive gun uses claimed by Kleck. An additional
criticism several researchers have raised pertains to so-called false positives
in the Kleck survey, a common problem in surveys that attempt to identify
a phenomenon based on a small percentage of a larger survey. To illustrate,
if a survey reported a phenomenon occurring at a rate of 60 percent but the
actual rate of occurrence was 62 percent, the statistical difference or signifi-
cance would be small. Yet if only 2 percent reported a phenomenon, but only
0.2 percent actually engaged in the phenomenon, the 2 percent poll estimate
would be inflated by a factor of ten, yielding a gross distortion of reality.
As the researcher Tom W. Smith noted, “the rarer the event the greater the
over-reports because there are many more true negatives than can be ‘acci-
dentally’ misclassified as false positives than there are true positives that
could by chance be misreported as false negatives.”’® Smith concluded that
defensive gun uses most likely number 100,000 to 400,000 per year.

Defense Versus Accident

Guns are useful for self-defense only if individuals have them at the ready
or are at home when a crime (e.g., burglary) is committed. Under such cir-
cumstances, guns used for self-defense are “associated with a reduced risk of
physical attack and injury.””” But the small number of instances when guns
are actually used for defense (around 1 percent of all incidents) may be attrib-
utable to the victim’s ability to get the jump on the assailant rather than the
simple presence of a gun. Even among trained professionals, the presence of a
gun for defense is no guarantee of safety or success. Police officers carry guns
as part of their job, and they receive regular training. Yet among all police
officers Kkilled in the line of duty from 1980 to 1995, about 16 percent were
killed with their own weapons or those of their partners. Since that time,
this percentage has declined significantly, to 8.3 percent from 2000 to 2009.
In 2018, the figure was 7.6 percent.”® The drop is attributable to improved
holster technologies that make gun stripping much more difficult, improved
officer training, and a general drop in violent crime. Nevertheless, gun car-
rying, even by highly trained professionals, carries a certain degree of risk
to the carrier and innocent bystanders. In an armed confrontation on the
street outside of the Empire State Building in New York City in 2012, police
drew and fired on an armed man who had just killed a former associate. The
perpetrator was fatally shot by police, but, in the process, nine bystanders
were also shot and wounded (none fatally). A study of police shootings in
major cities found that more than half of the bullets fired by police miss their
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targets because “even the best marksmanship training programs do not pre-
pare officers for the stress that affects accuracy in real-life situations.”” An
eleven-year study of New York City police officers’ firearms-discharge reports
found that officers who discharged their weapons in the line of duty hit their
targets about 34 percent of the time. Studies of other police forces report
hit rates of around 20 percent.®’ Obviously, the prospect of unintended and
undesired harm from gun use by civilians in potential crime situations, when
those civilians do not possess the regular training and experience of police,
is far greater. And contrary to the usual assumption that police are victim-
ized by guns obtained illegally, a study of 511 police officers killed with guns
in the line of duty nationwide from 2000 to 2010 found that 46 percent of
the traceable guns were legally purchased or otherwise legally owned by the
assailants; 35 percent involved guns that were stolen or otherwise illegally
obtained (72 percent of the 511 gun killings were with handguns).®!

A few studies have attempted to compare directly the benefits of guns in
deterring or thwarting crimes with the costs of accidents and other gun-
related harm. One estimate from the 1970s, based on FBI data, concluded
that a gun “kept in the home for self-defense is six times more likely to be
used in a deliberate or accidental homicide involving a relative or a friend
than against a burglar or unlawful intruder.”®* A study of all gun deaths
in King County, Washington, from 1978 to 1983 concluded that for every
instance of justifiable homicide, there were 1.3 accidental deaths, 4.6 crimi-
nal homicides, and 37 suicides with guns.®* A subsequent study of homicides
in homes in the most populous counties in Ohio, Tennessee, and Washington
State concluded that the presence of guns in the home increased the risk of
homicide by nearly three times. In three-quarters of the homicides, the vic-
tims were killed by family members or acquaintances. Even in instances of
forced entry or victim resistance, guns were of little value, the researchers
concluded.® Similarly, a comparative study of homicide rates and gun use in
Seattle, Washington, and Vancouver, British Columbia, found that only about
4 percent of gun homicides from 1980 to 1986 were justifiable or committed
in self-defense.®> A more recent study of home invasion crimes in the Atlanta
area concluded that in homes where criminal entry took place but where
guns were also present, homeowners rarely deployed the guns. A subsequent
study of 239,000 handgun owners in California found that the presence of
the guns increased the likelihood of violent death, including homicide, sui-
cide, and accident. A study published in 2002 found that gun availability
was associated with a higher rate of gun deaths among children ages five to
fourteen. A 2001 study also found that general gun availability was directly
related to fluctuations in gun accidents and gun homicides, meaning that
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when availability increased, gun-related deaths increased; when availabil-
ity dropped, gun deaths dropped. The researcher concluded that the con-
tinuing drop in the percentage of American homes with guns could explain
one-third of the decrease in gun homicides since 1993.%¢ Studies continue to
report that guns in the home are significantly more likely to result in a sui-
cide, homicide, or accidental shooting than in use for justifiable self-defense,
as is true for guns in the workplace. As noted earlier, up to a half million
guns are stolen each year.®’

For the circumstance of gun-related incidents outside the home, most in
law enforcement reject the prospect of encouraging citizens to carry guns as
a general policy as being an invitation to even greater street violence. Even
so, arguments for an armed citizenry often accompany instances of public
violence.

For example, two years after the assassination of President John F.
Kennedy, a lawyer writing in the American Bar Association Journal opined
that it was “conceivable that an armed witness in Dallas might have been alert
enough after the first shot to have prevented the fatal shot.”*® Leaving aside
the fact that the highly trained Secret Service agents guarding the president
were themselves unable to protect him from the final, fatal shot, no serious
expert on safety would argue that the president would be safer if random citi-
zens in a large crowd were allowed to carry handguns or rifles, for the simple
reason that the risk of being shot by intention or accident would increase, not
decrease, with an armed crowd. In any case, it is impossible to imagine an
individual on the Dallas street on that day being able to identify the source
of the shots, aim at, and disable or kill Lee Harvey Oswald in a six-to-eight-
second time frame.

Similar comments appeared in the aftermath of a massacre on a New York
commuter train that occurred on December 7, 1993, when Colin Ferguson
killed six passengers and wounded nineteen others with a semiautomatic
pistol he had purchased in California.? Undeniably, the massacre could
have been avoided or minimized had one of the passengers on the ill-fated
train been carrying a gun. Yet because such random attacks are unpredict-
able and infrequent, some kind of policy first would have to be established
regarding designated passengers carrying guns (leaving aside a different and
arguably more sensible policy solution of placing armed professional guards
on passenger trains). But if, as a matter of policy, train authorities allowed
or encouraged passengers to carry guns, the likelihood of gun injuries and
deaths would certainly escalate. And suppose Ferguson himself (a man with-
out a criminal record) or someone with similar intentions was the designated
passenger gun carrier?
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Concealed-Carry Laws

At the start of the 1980s, nineteen states barred civilians from concealed gun
carrying; twenty-nine states had “may issue” carry laws that required jus-
tifiable reasons and expertise for permission to carry guns, and where the
state had discretion as to whether to grant a permit; two states had “shall
issue” carry laws that required local authorities to grant carry permits to
any applicant unless the individual was specifically barred from such activ-
ity by virtue of a felony record, for example, or other disqualifying trait;
and one state (Vermont) required no permit for gun carrying. As of 2022,
eighteen states had enacted liberal “shall carry” laws; seven states, plus the
District of Columbia, had stricter, “may issue” laws; and twenty-five states—
Alabama, Alaska, Arizona, Arkansas, Georgia, Idaho, Indiana, Iowa, Kansas,
Kentucky, Maine, Mississippi, Missouri, Montana, New Hampshire, North
Dakota, Ohio, Oklahoma, South Dakota, Tennessee, Texas, Utah, Vermont,
West Virginia, and Wyoming—had eliminated permitting entirely for gun
carrying, mostly in the decade of the 2010s. In these states, as long as cit-
izens can own a gun legally, they can carry it concealed legally. This legal
sea change in state laws was the result of political pressure exerted in state
capitals by the NRA. Supporters view the reduction or elimination of carry
restrictions as a proper extension of rights to law-abiding citizens as a means
of self-protection and as a method of deterring or thwarting crime. Relatively
few citizens avail themselves of this carry option, yet even a modest rise in
lawful carrying may pose an increased safety problem. A study of homicide
rates in urban areas in Florida, Mississippi, and Oregon found that homicide
rates rose after the enactment of liberalized carry laws. Most of the increase
in concealed carrying tends to occur in low-crime rural and suburban areas
among white, middle-class, middle-aged males. While supporters of liber-
alized concealed carry argue that permit holders are law-abiding citizens,
a nationwide study of permit holders from 2007 to 2022 reports that per-
mit holders have killed 2,240 people, including 24 law-enforcement officers,
37 mass shootings, and 64 murder-suicides. Nationwide, about 14 million
people reportedly held concealed-carry permits in 2016, although it is likely
that the vast majority are not carrying firearms at any given time. With the
elimination of permitting in more states, estimates of the number of civilians
actually carrying weapons is more difficult to determine, but a 2022 study
concluded that about six million Americans carry a gun with them daily in
2019 (up from three million in 2015).%°

Beyond the spread of concealed carry, local law enforcement efforts have
been moving in a contrary direction; that is, police forces have been escalating
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efforts to force guns off the streets to reduce crime, and have been increasingly
concerned about the spread of civilians with guns. A group of researchers
conducted a study using FBI data to analyze the impact of expanded civil-
ian gun carrying on police. In a study spanning 1996-2010, researchers con-
cluded that police officers were more likely to be killed in the line of duty in
states with high rates of civilian gun ownership: the five states with highest
gun ownership had three times the rate of police killings compared to the
five states with the lowest gun carrying. The study controlled for other factors
related to crime, including overall violent crime rates, demographic factors,
and alcohol consumption. In over a dozen states with lax carry laws, police
have criticized such laws, saying that they hinder the ability of police to do
their jobs, and increase danger to police. As a Maine police chief noted, “It
is absolutely ludicrous to me that we require people to go take a test to get a
driver’s license, but we are allowing people to carry a deadly weapon on their
person without any procedures regulating it.”*!

More Guns, Less Crime?

Economist John R. Lott is a fervent advocate of more civilian gun carry-
ing. In a highly publicized and controversial study first published in 1998,
Lott summarized his argument in his book’s title: More Guns, Less Crime.”*
Using highly complex models drawn from economics (referred to as “econo-
metric” models), Lott argued that states that have adopted “shall issue”
concealed-carry laws (meaning that individuals seeking to carry guns need
only apply for permission to do so) have seen reductions in violent crimes
without any increase in gun accidents. In fact, he estimated that a 1 percent
increase in gun ownership causes a 3 percent decrease in murder as well as
declines in rapes, robberies, and aggravated assaults. Lott graphed some of
his data, which seemed to show sharply rising crime rates, followed by steep
drops in crime rates after the passage of concealed-carry laws in selected
states. These conclusions derive from Lott’s statistical analysis of county
data from all 3,054 counties in the United States from 1977 to 1992 (he later
extended the data into the 2000s). Such a massive database, accompanied by
such precise numerical predictions, would seem to imply a high degree of
accuracy and objectivity. Yet critics have assailed both.

Students of statistics understand well that precise numbers are no guar-
antee of accuracy because the numbers that any statistical model produces
are only as good as the assumptions of the model itself. The looming prob-
lem with Lott’s analysis is that many factors account for fluctuations in crime
rates, including poverty, drug use, gang activities, numbers and practices of
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police, and unemployment. Further, the reasons for crime rate fluctuations in
states with concealed-carry laws are likely to be different from those in states
without such laws. Lott argued that his models are able to quantify all these
factors and control for the numerous differences among the states, thereby
allowing him to isolate the impact of concealed-carry laws. Yet the first prob-
lem with Lott’s claim is that his models never establish a causal relationship
between concealed-carry laws and declining crime rates.

This problem was illustrated when two researchers, Dan A. Blackand Daniel
S. Nagin, analyzed Lott’s data and concluded that there was “no statistically
significant evidence that RTC [right to carry] laws have an impact on any of
the crime rates.” Among their criticisms, they noted that Lott’s model over-or
underestimates crime rates in states that adopted concealed-carry laws; that
his model erroneously assumes “uniform impact” of concealed-carry laws
across states that enacted them; and that when the single case of Florida (a
state where crime rates are highly volatile) is removed from the total analy-
sis, all the beneficial consequences Lott attributes to the enactment of con-
cealed-carry laws disappear. Black and Nagin concluded that Lott’s model is
“inappropriate” for his stated purposes and that his findings “cannot be used
responsibly to formulate public policy.” Even Gary Kleck, whose arguments
are discussed above, doubts the veracity of Lott’s claims. After discussing
the speculative nature of Lott’s findings, Kleck concluded, “More likely, the
declines in crime coinciding with relaxation of carry laws were largely attrib-
utable to other factors not controlled.”®?

The economists Hashem Dezhbakhsh and Paul H. Rubin objected to two
bedrock assumptions in Lott’s analysis: (1) that “behavioral parameters” are
fixed, meaning that social, demographic, and other traits, including arrest
rates in the counties, do not change over time; and (2) that the effects of
concealed-carry laws on crime patterns are assumed to be exactly the same
in every county. Dezhbakhsh and Rubin said that these assumptions are
“unwarranted” and therefore undercut Lott’s conclusions because the pur-
pose of the model is to observe how or whether enacting concealed-carry
laws alters the behavior of citizens and criminals, and because the effects of
such laws vary from county to county because of population, age, education
level, income level, poverty rate, racial composition, male-female ratio, and
the like. Recalibrating Lott’s model to allow for these changes, including the
separation of places that enacted concealed-carry laws from those that did
not, Dezhbakhsh and Rubin found that concealed-carry laws produce, at
best, mixed results—modest drops in certain crimes in a few places, increases
in more crimes in more places, and no significant effect in most places and
most crimes.”*
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Problems arising from Lott’s statistical weighting techniques are revealed
in his chapter, “Gun Ownership, Gun Laws, and Gun Crime.” Therein, Lott
used an unusual source of data to examine the nature and extent of gun own-
ership in America. Rather than relying on conventional public opinion polls
that regularly ask questions about gun ownership, he instead used 1988 and
1996 election-day exit polls, which in those years included a question about
gun ownership. Lott’s use of exit polling is puzzling because the main pur-
pose of such polling is to give the news media data on the likely outcome of
federal and state elections. Exit polling occurs when questioners stop voters
as they leave polling places around the country to ask them how they voted
and a few other questions. Needless to say, such polls are not only brief but
also relatively haphazard, as many people refuse to talk to pollsters as they
hurry from the voting booth. A larger problem with using these data for pur-
poses other than predicting election outcomes is that only about half of eligi-
ble adults have actually voted in recent national elections, making such polls
a poor choice to examine the entire American public, for the obvious reason
that half of the adult public is excluded from the sample. In 1988 nationwide
voter turnout was about 53 percent; in 1996, it was about 48 percent.

Lott claimed to control statistically for the fact that his data excluded half
of the country’s adult population by “weighting” the responses given to the
interviewers so that the sample would statistically resemble the total adult
population. But weighting procedures fail to give him an accurate picture
of the general public, so his subsequent analysis is unreliable. This fact is
evident in his results: according to Lott’s reconfiguration of these exit poll
data, gun possession rose significantly in America, from 26 percent in 1988
to 39 percent in 1996. Yet several other polls designed to measure the opin-
ions of the entire national adult population allow for independent verifica-
tion. These other results show that Lott’s statistical manipulations have, in
this case, generated a false conclusion. To cite two of the nation’s most reli-
able and respected polls, Gallup reported gun ownership rates of 47 percent
in 1989 (the data were not available for 1988) and 38 percent in 1996. The
National Opinion Research Center reported national gun ownership rates
of 40 percent in 1988 and 40 percent in 1996 (in the intervening years, the
rate fluctuated 6 percent). Kleck’s compilation of survey data from a variety
of polling organizations (including CBS/New York Times, Los Angeles Times,
Harris, and the Center for Social and Urban Research) posing the same ques-
tion reveals a general downward trend with percentages in roughly the same
range. None of these polls reveals the upward trend Lott alleges nor does any
report a possession number as low as 26 percent (Lott’s figure for 1988) at any
point between 1959 and the end of the 1990s. Further, it is well understood (as
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these and other data show) that gun ownership in the United States gradually
declined from the 1960s, when about half of all households had at least one
gun, to the end of the 1990s, when a little more than one-third of households
reported having a firearm. This downward trend is generally accepted;’” there
is no reason to believe that gun ownership rose 13 percent from 1988 to 1996,
either as a temporary spike or as part of an upward trend, as Lott asserted.
Lott did not explain why he declined to use other, more reliable data to exam-
ine gun ownership in America. We can conclude, however, that the kind of
statistical analysis that undergirds his book yields a conclusion that is demon-
strably false.

Another critic noted that Lott’s data set of all counties in the country was
inappropriate to his task, in part because counties vary so widely in popu-
lation and in social, demographic, and other characteristics. Further, only
a very small percentage of counties account for most major crime, includ-
ing murder, which receives special emphasis in criminal justice analysis,
and most of these high-crime urban areas are found in states that do not
have concealed-carry laws. According to the sociologist Ted Goertzel, Lott
“had no variation in his key causal variable—‘shall issue’ laws—in the places
where most murders occurred”; therefore, “Lott’s massive data set was simply
unsuitable for his task” even though Lott claimed he had controlled for pop-
ulation size. Yet statistical controls cannot conceal the fact that Lott “simply
had no data for the major cities where the homicide problem was most acute”
Goertzel concluded,

What actually happened was that there was an explosion of crack-related
homicides in major eastern cities in the 1980s and early 1990s. Lott’s whole
argument came down to a claim that the largely rural and Western “shall
issue” states were spared the crack-related homicide epidemic because of
their “shall issue” laws. This would never have been taken seriously if it had
not been obscured by a maze of equations.

Using a different data set to examine the impact of concealed-carry laws,
researcher Mark Duggan found no evidence to support Lott’s claims, arguing
instead that “More Guns” mean “More Crime.”*®

Researchers Ian Ayres and John J. Donohue reexamined Lott’s data each
time he revised it (including updated data that extended the analysis through
the 2000s) and found that it consistently contained numerous coding errors.
When these errors were corrected, the positive results of concealed-carry laws
that Lott alleged disappeared. In fact, the most prominent statistical associ-
ation they discovered was that the enactment of liberalized concealed-carry
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laws was associated with an increase in crime, led by aggravated assaults, fol-
lowed by rape and murder. A 2019 study by Donohue and others utilized a
new methodology and data spanning a twenty-six year period to conclude
that violent crime rates in states with liberalized right to carry laws increased
13 to 15 percent in the ten years following the laws’ enactment as compared
with states that did not change their laws. A similarly ambitious study from
researchers at Boston University of homicide rates across a thirty-five year
period for all fifty states found that the enactment of loosened concealed carry
laws was associated with a 6.5 percent higher rate of homicide, an 8.6 per-
cent higher rate of gun homicide, and a 10.6 percent higher rate of handgun
homicides.””

Lott’s own analysis reveals still other problems. In his book, he gives vir-
tually no attention to the social costs of gun availability relating to suicide,
a subject that receives only the briefest mention in his book. Even though
roughly twice as many Americans die annually from gun suicide than gun
homicide, he swept aside the suicide question as statistically insignificant
“if a person becomes depressed while away from home.” That is, his analysis
assumes that concealed-carry guns pose a suicide risk only when they are
being carried on the street, ignoring their presence in the home, possible use
or misuse by the owner or others when the gun is not being carried on the
street, theft risks, and the like. Such assumptions are symptomatic of analysis
that is disconnected from actual human behavior.”®

When one considers the very small percentage of people who actually
obtain carry licenses—in North Carolina, for example, only 0.3 percent of
the state’s population acquired a concealed-carry permit within a year after
enactment of such a law there’”—the smaller-still percentage of people who
actually carry guns with any regularity (even police officers often do not
carry their service weapons with them when off duty) and the little attention
most citizens pay to state politics, simple common sense suggests that the
likelihood that such laws could produce any measurable decrease in crime is
extremely small. Further, on a per capita basis most concealed gun carrying
occurs in low-crime rural areas, whereas most crime occurs in urban areas,
enforcing the disconnect between the enactment of concealed-carry laws and
any possible drop in crime. Guns have been used, at least on some occasions,
for successful defensive or other crime-thwarting purposes. But Lott’s study
fails to alter the continuing debate over the relative costs and benefits of gun
possession and carrying.

To buttress his argument that civilian gun carrying is beneficial, Lott has
also argued that perpetrators of mass shootings intentionally look for pub-
lic places where civilian gun carrying is barred to maximize harm—“gun
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free zones”—saying that, from 1950 to 2016, only three mass shootings had
occurred at locations where guns were banned. Lott asserts that mass shoot-
ers deliberately sought out gun-free areas to commit their crimes in 99 per-
cent of such shootings.!® Yet other analyses discredit Lott’s assertion. An
analysis of 111 high-fatality mass shootings since 1996 found that 84 percent
of them occurred in places where civilian gun carrying was allowed. A study
of over sixty mass shootings between 1982 and 2013 found no instance when
a mass shooter sought out a target location because gun carrying was barred
there. As other critics have noted, mass shooters seek out locations where they
have some specific grievance, or where a person or persons against whom
they have grievances are found. Mass shooters generally are ignorant of, or
indifferent to, local laws about civilian gun carrying'*!

For over twenty years, the FBI has studied and reported on cases of “active
shooters,” defined as people who “actively engaged in killing or attempting
to kill people in a confined and populated area.” The FBI analysis does not
include “all mass killings or shootings in public places” but rather focuses
on “a specific type of attack that involves one or more individuals attempting
to commit mass murder by firearm, regardless of what the outcome of this
attempt is.” This research reports that armed civilians stopped active shooters
in about 4 percent of these cases. In 2022, Lott released a study in which he
claimed that the FBI had massively understated the number of instances when
armed civilians stopped “active shooters” from further killing. Looking at the
period from 2014-2021, the FBI had identified a total of 252 active shoot-
ing incidents, in which eleven (4.4 percent) were stopped by armed civilians.
Lott, however, alleged that there were actually 360 such shootings during this
time, and that 124 of them (or 34 percent) were stopped by armed civilians.
Lott inflated these numbers by including a wide array of shootings that were
clearly not “active shooter” incidents, including shootings of a single individ-
ual by another person. Such shootings are serious crimes, but they are not
active shooting instances.!*?

Finally, Lott’s reputation suffered fatal blows when he repeatedly said that
“98 percent of the time that people use guns defensively, they merely have
to brandish a weapon to break off an attack.”'*® After first claiming that the
number came from national surveys, none of which actually reported such a
number, he then claimed that it came from a survey he conducted. Yet he later
claimed that he lost the data from the survey, and its existence was never ver-
ified. And in 2003 Lott critics discovered that a person named “Mary Rosh,”
who wrote frequent, highly praiseworthy Internet comments about Lott, his
written work, and his teaching during the previous three years, was in fact
Lott himself (although he claimed it was actually his teenage son’s doing). The
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last name “Rosh” was derived from the first two letters of the names of two of
his four sons (Roger and Sherwin).!%*

Aside from the manifold problems with Lott’s analysis, abundant other
research demonstrates that more gun ownership and carrying lead to more
gun mayhem. Moreover, a system of pistol permitting reduces gun homicides,
suicides, accidents, and mass shootings.!%

Gun Thefts

One other consideration in this already complex equation is the theft of legally
owned guns. Gun control opponents are quick to point out that stricter gun
laws would result in less gun availability for law-abiding citizens but that
criminals would continue to get guns anyway because most obtain them by
illegal means. The problem with this logic (leaving aside for the moment the
self-defense side of the equation) is that it begs the question of where the guns
used by criminals come from. Stolen guns and guns used to commit crimes
begin as weapons produced and sold legally. In addition, one core purpose of
law is to retard, inhibit, or stop behavior that society deems wrong—in this
case, gun possession by criminals. And studies of criminal behavior support
the idea that when legal barriers are erected to prevent guns from falling into
the wrong hands, it indeed becomes more difficult, expensive, and risky for
criminals to try to obtain guns.

According to studies of prison inmates who reported having used guns
to commit crimes, most of the guns were obtained from friends and family
members or from the “secondary” market (such as informal exchanges from
acquaintances). In a 2004 report, 41 percent said they got guns from a friend
or family member; 32 percent said they got guns off the street from a drug
dealer or black-market source; 12 percent from a pawn shop or gun shop;
2 percent from a gun show or flea market; 2 percent from the victim; 1 percent
from a burglary; and 9 percent reported getting guns by other means. A 2016
study concluded that between 300,000 and 600,000 guns are stolen annually.
Of particular note has been the rise in gun thefts from cars, as more people
bring firearms with them outside of the home. Cars are particularly vulnera-
ble to such thefts, as they are easy to break into, and are often unattended for
long periods of time.!%®

Gun Availability

More to the point, the general prevalence of guns (especially handguns)—that
is, the density of gun ownership in an area—is directly related to criminal
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gun access. One study noted that the percentage of burglaries that include
gun thefts rises with the proportion of households in which guns are owned.
Another study found that, holding other factors constant, burglary rates rise
with the rate of gun ownership.!'” A third study found gun density to be
directly related to the homicide rate. Moreover, overall gun density in a local-
ity is a matter of major concern to local law enforcement agencies.108

It is well understood that guns, especially handguns, are valued prizes for
criminals because of their street and crime value. Thus, a general reduction in
gun (especially handgun) availability is directly related to gun availability for
criminals and criminal use, although firearms may pass through many hands
between the point of legal purchase and illegal use. Stated another way, any
effort to impose meaningful handgun or other gun control has to address the
flow of firearms from all sources, not just thefts. Several studies have found
a close connection between the availability of guns and the homicide rate, as
discussed earlier in this chapter.'”” One analyst observed a 5 percent drop in
gun robbery and a 4 percent drop in robbery murder with a 10 percent drop
in local gun ownership—although there was no discernible drop in the over-
all rate of robbery.!?

In addition, the enormity of the existing pool of handguns in the United
States does not necessarily mean that efforts at regulation are futile. Several
studies of the flow and use of handguns concluded that new handguns are
proportionately more likely to be involved in crimes than older guns, sug-
gesting that the regulation of new handgun manufacture and sale would have
a proportionately greater impact on gun-related crime. As the criminologist
Franklin Zimring noted,

Older handguns include a large number that are packed away in attics or
kept in homes for self-protection. Such weapons show up in crimes or con-
fiscations only if used by their owners or transferred by sale or theft to

other individuals.'!!

Guns used in crimes are likely to be disposed of or to be confiscated by
police. Law enforcement authorities have speculated that even though there
are perhaps 300 million guns in America, “far fewer—perhaps 100,000 or
so—firearms are used to commit crimes.” In addition, according to stud-
ies published in 1998 and 1999, about half of the handguns used in crimes
had been obtained within the previous three years.!'? According to a report
of the Police Executive Research Forum, the general availability of guns—
accelerated by the relaxation of gun laws in the 2000s—"is a growing factor
in the commission of many types of crimes.”!!?
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The Feeling of Safety

Various surveys have reported that many citizens believe they are safer or feel
safer by possessing guns. A 1990 survey of gun owners found that 42 percent
reported feeling safer, 2 percent less safe, and 56 percent said it made no dif-
ference. From this type of data, the criminologist James D. Wright and col-
leagues asserted that this feeling, whether objectively true or not (i.e., whether
gun-owning individuals actually are safer, statistically) is in itself a benefit of
weapons ownership because such people will “lead happier lives because they
feel safer and more secure.”!1*

In contrast, a 1994 survey came to a different conclusion. From the pop-
ulation as a whole, 71 percent reported that they would feel less safe if more
people in their communities acquired guns, compared with 19 percent feel-
ing more safe. Among non-gun owners, 85 percent reported feeling less safe,
compared with 8 percent feeling more safe. Among gun owners the split was
even, with 41 percent feeling less safe and 40 percent feeling more safe. A
study published in 2001 found similar results: 59 percent of respondents in a
1996 national survey would feel “less safe” if more people in their local com-
munities carried guns; and 88-94 percent interviewed in 1999 said that citi-
zens should not be allowed to carry guns into various public places.!!”

Although such feelings are not without significance, the evident problem
is that such feelings by themselves count for little when fundamental issues of
public safety, welfare, or morals are at stake. Some motorists continue to feel
safer driving without seat belts; some smokers do not feel that the smoking
habit diminishes their quality of life or that of those around them; consum-
ers of pornographic materials believe such materials to be benign in their
effects; racial segregationists believed that both they and African Americans
were better off when the races were kept apart. Yet in these and many other
instances, government has concluded that the feelings of some citizens should
be set aside and various regulations imposed as a matter of public policy.

Alternative Means of Defense

Most discussion of the role of guns in self-defense neglects the consideration
of alternatives. Guns aside, home defense may be effectively implemented
through the use of locks, alarm systems, safes, improved lighting and land-
scaping, window bars, dogs, the activation of neighborhood watch groups,
increasing neighborhood policing, and the like. Attacks and assaults away
from the home can be minimized or fended off by modifications in behavior
and the use of alternative means of defense, such as mace or pepper spray,
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and general improvement of street safety (e.g., more police on the beat, better
street lighting). The point is not that guns should never be used for defense
but that any consideration of personal defense and deterrence should not be
limited to guns.

Guns and School Violence

In the late 1990s the country’s attention was riveted by a series of school-
yard shootings committed by school-age boys in small cities, towns, and rural
areas, including Jonesboro, Arkansas; Springfield, Oregon; Pearl, Mississippi;
Bethel, Alaska; Edinboro, Pennsylvania; Johnston, Rhode Island; Pomona,
California; Fayetteville, Tennessee; and West Paducah, Kentucky. This seem-
ing crescendo of schoolyard mayhem reached its peak on April 20, 1999,
when two teenage boys shattered the relative security and placidity of their
public school, Columbine High, located in Littleton, Colorado, by bringing
four guns, plus explosives, to school and began shooting. When they were
done, twelve students and one teacher had been killed in the space of less than
fifteen minutes. Twenty-three others were wounded. As police closed in on
eighteen-year-old Eric Harris and seventeen-year-old Dylan Klebold, the two
turned the guns on themselves.

The guns had been purchased on the teens’ behalf in 1998 by Klebold’s
eighteen-year-old senior prom date and friend, Robyn Anderson, who pur-
chased two shotguns and a 9mm Hi-Point carbine for them at the Tanner
Gun Show in nearby Denver. They supplied the money; she supplied the iden-
tification. At the time of Anderson’s purchases, neither boy was old enough to
buy the guns (Harris was still seventeen at the time). Another friend, twenty-
two-year-old Mark Edward Manes, later provided to them the fourth gun,
a TEC-DC9 semiautomatic pistol, which he bought at a different gun show
and then resold to the boys for $500. All four of the gun show purchases
were conducted by private sellers exempted from background check require-
ments—the so-called gun show loophole that allows sales at gun shows by
unlicensed dealers to be conducted without checks or waiting periods. When
Anderson purchased the guns on behalf of the boys, she was acting as a “straw
buyer,” a practice outlawed in some states but not in Colorado (the law was
later changed). As of 2019, twelve states plus the District of Columbia have
background checks for all gun purchases, and another eleven states have
some kind of additional background check process; however, many of the
states with highest gun show sales have no such checks if the sale does not
involve a federally licensed firearms dealer. Studies have concluded that about
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23 percent of all gun sales and transfers in the United States occur without a
background check.!®

The extensive national attention given to these shootings undoubtedly fed
public concerns about crime. Indeed, polls revealed that the fear of crime
rose throughout the 1990s, including fear of school-related crime. Yet this
rise has occurred at the same time that crime in virtually every category
has been declining, both in schools and in society. Student attitudes about
school safety follow a similar, contradictory pattern. In 1989, according to
the 1998 Annual Report on School Safety produced by the US Departments of
Education and Justice, 6 percent of students ages twelve to nineteen reported
fear of attack or harm at school. By 1995 this figure had risen to 9 percent.
And in the aftermath of the 9/11 terrorist attack in 2001, fears also increased.
Yet actual school crime rates reflect the opposite trend. In fact, American
public schools are relatively safe places, as compared with local communi-
ties and even homes. By itself this is remarkable, given that American public
schools enrolled over fifty million students during the late 1990s and early
2000s and that teens and young adults compose the most crime-prone seg-
ment of the population.

More specifically, school shooting deaths (which account for three-quar-
ters of all violent deaths in schools) are both rare and have, on average,
declined in number, as the data in Table 3.4 show. The heightened attention
given to schoolyard shootings has no doubt fanned fears about school safety,
coupled with their occurrence in low-crime rural areas and the rise in atten-
tion-grabbing multiple-victim shootings.

Generalized downward crime trends apply to other school crime patterns
as well. According to the government’s 1997 Annual Report on School Safety,
in 1996 children ages twelve to eighteen were subjected to serious violent
crime at a rate of 26 crimes for every 1,000 students away from school, total-
ing about 671,000 incidents nationwide. That same year the same age group
was victimized by violent crime within schools at a rate of 10 per 1,000 stu-
dents (about 255,000 incidents, or 38 percent of the out-of-school crime rate).
In addition, overall crime rates have been declining since the mid-1990s, both
within and outside of schools. From 1993 to 1996 the overall crime rate in
schools for this age group dropped from 164 incidents per 1,000 students to
128 per 1,000. From 1995 to 1999 the number of students reporting that they
had been victimized by crime in school dropped from 10 percent to 8 percent.
According to the National Center for Education Statistics, from 1992 to 2003
violent crime victimization in schools dropped from 48 per 1,000 students to
28 per 1,000. During the 2015-2016 school year, the violent crime victimiza-
tion rate was also 28 per 1000 students. Outside of schools, the rate dropped
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Table 3.4 Public School Shooting Deaths,

1992-2021
Year Shooting deaths
1992-1993 45
1993-1994 41
1994-1995 16
1995-1996 29
1996-1997 15
1997-1998 36
1998-1999 25
1999-2000 16
2000-2001 16
2001-2002 5
2002-2003 12
2003-2004 12
2004-2005 12
2005-2006 12
2006-2007 21
2007-2008 8
2008-2009 19
2009-2010 5
2010-2011 7
2011-2012 6
2012-2013 14
2013-2014 15
2014-2015 15
2015-2016 8
2016-2017 12
2017-2018 22
2018-2019 33
2019-2020 27
2020-2021 43

Source: “Report on Indicators of School Crime and
Safety: 2021,” U.S. Department of Education and
Department of Justice, June 2022, 4, https://nces.ed.gov/
pubs2022/2022092.pdf, visited January 13, 2023.

comparably, even though students were twice as likely to be victims of serious
violence away from school as in school. During the 2014-2015 school year, of
1,168 homicides of school-age youth reported nationwide, only 20 occurred
at school. These trends are more significant given that nationwide crime rates
such as homicide are proportionately highest among eighteen-to-twenty-
four-year-olds, followed by fourteen-to-seventeen-year-olds.'”

School violence continues to be a serious national concern; nevertheless,
it is also important to note that violence occurs in schools at lower rates than
in society at large and has followed a downward trend from the 1990s to the
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2000s. Part of the reason for greater fear concerning school safety arises from
the “moral panic” that accompanies reports of school shootings—that is, an
exaggerated sense of alarm over perceived threats. Such was the case after
the 2022 shooting at an elementary school in Uvalde, Texas where a gunman
killed nineteen students, two teachers, and wounded seventeen others. Panic
and anger were only exacerbated by the fact that, even with a rapid initial
response and over 100 officers on the scene, they delayed over an hour before
entering the school. Yet it is important to note that public schools across the
nation have taken aggressive steps to make schools safer through such mea-
sures as improved mental health screening, violence prevention curricula,
enhanced security including locked outer doors and security cameras, and
communication procedures, including regular safety drills and the presence
of law enforcement officers, security staff, or “resource officers”—police or
other trained individuals who are present at schools. Since the Sandy Hook
shooting, 90 percent of school districts report having tightened security.
From 1992 to 2006, over 50 times as many murders occurred among school-
age children away from school as occurred at school. During the 2010-2011
school year, the combined suicide-homicide rate in schools was 1 per 3.5 mil-
lion enrolled students—far lower than the rate outside of school.'®

Aside from children’s safety, an added concern is violence against
school-teachers. From 2011 to 2015, 4 percent of teachers reported being
physically attacked by a student; in 2015-2016 that number rose to 6 per-
cent. During that same period, 10 percent reported receiving a threat of vio-
lence from a student. Concerns persist over weapons carrying by students.
According to the US Department of Education’s Institute of Education
Sciences, in 2011 about 5 percent of students reported carrying a weapon
(including guns, knives, and clubs) to school within the previous thirty
days. That represented a long-term decrease in school weapons carrying
(in 1993 the number was 12 percent). Guns represented less than a third
of all weapons reportedly carried to schools. A scattered few would like
to see armed teachers and administrators, and support for such measures
increased after the 2012 Sandy Hook school shooting and again after the
2018 Parkland High School (Florida) shooting. Twenty-four states have
laws that allow adults to carry guns in public schools under certain circum-
stances. In practice, however, there are a few reasons such carrying rarely
occurs: because of other safety measures already in place, because schools
are objectively relatively safe places, and because of generalized opposition
from the vast majority of teachers and administrators. The obvious prob-
lems with the introduction of guns into schools include the risk of gun theft,
accident, suicide, intentional violence, and the tacit encouragement of even
more guns in schools.'”?
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Several observations emerge from these events. Schoolyard shootings
have occurred in urban areas in the past, but those incidents received less
attention than the spate of shootings discussed here because the latter have
occurred in suburban or rural areas, where crime rates are generally lower
and arguably because urban shootings are more likely to affect ethnic pop-
ulations, a pattern that supports pre-existing racial stereotypes. Schoolyard
shootings are overwhelmingly committed by young white males. These boys
invariably exhibited warning signs of depression, suicidal tendencies, or
alienation, and others often picked on the boys. In most cases, their plans
for violence were known to others. And, most pertinent to the subject of
this book, they all had ready access to guns. To suggest that no harm would
have been done had these boys not been able to arm themselves easily would
be unrealistic, but the degree of death and injury would undoubtedly have
been reduced absent firearms because of the weapons instrumentality effect
discussed earlier.

Although adults commit similar crimes, such school incidents heighten
public concern because they involve the young, both as innocent victims and
as impulsive perpetrators. Society controls or restricts children’s access to
many products, from alcohol to automobiles, precisely because of the inher-
ent dangers attendant on their use and the resulting need for adult judgment.
Even though many of the child assailants were trained in the proper handling
of firearms, by their nature children are more likely to respond on impulse
and less likely to understand the consequences of their actions. These facts
are of great importance in understanding the link between young people and
suicide.!?

Gun Carrying on College Campuses?

The mass shooting on the Virginia Tech State University campus in 2007 (dis-
cussed in the Introduction) and a similar shooting on the Northern Illinois
University campus in 2008, when a deranged former student shot and killed
five people and wounded eighteen in a large lecture class before killing him-
self, fanned calls by some for student or faculty gun carrying on college
campuses. The arguments on behalf of doing so are familiar: that an armed
civilian on campus could confront a shooter or other serious threat more
quickly than campus or local police; that concealed carrying reduces crime
(an assertion generally based on John Lott’s discredited analysis, discussed
earlier); that criminals can easily enter campuses to wreak mayhem; that the
Supreme Court’s recent rulings establishing a personal right to have a gun
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for personal self-protection (see Chapter 2) provide a constitutional basis for
campus carrying; and that gun-free zones like college campuses are “mag-
nets for killers bent on maximizing their body count.”'*! A student group
supported by gun rights groups, Students for Concealed Carry on Campus
(www.concealedcampus.org), lobbies for concealed carry on campuses and
in state legislatures around the country. A counter student group, Keep Guns
Oft Campus (keepgunsoffcampus.org), lobbies against the change.

The contemporary concern over guns on campuses is, it turns out, not
new. University campuses moved early to keep guns and gun carrying off
campuses. In 1655, the recently established Harvard College barred guns,
saying “noe students shall be suffered to have [a gJun in his or theire cham-
bers or studies, or keepeing for theire use any where else in the town.”'?? Yale
University in Connecticut did the same in 1745, as did campuses including
the Georgia colleges (1810), the University of Virginia (1824), William and
Mary (1830), Dickinson College, Penn. (1830), Colby College, Maine (1832),
the University of Nashville, Tenn. (1837), the University of North Carolina
(1838), Illinois College (1850), New Jersey campuses (1871), and Mississippi
campuses (1878), among others.!??

Recent pressures to allow college campus gun carrying have led twelve
states to adopt some kind of concealed-carry law for state-operated cam-
puses (not including private colleges and universities) as of 2022. Utah was
the first state to allow gun carrying on college campuses (students must be
twenty-one). It is the only state that does not give campuses any ability to
curtail the practice. Of the laws in eleven other states—Arkansas, Colorado,
Georgia, Idaho, Kansas, Mississippi, Oregon, Tennessee, Texas, Virginia, and
Wisconsin—some impose conditions or qualifications (Tennessee allows
faculty to carry, but not students). Wisconsin allows its campuses to exempt
buildings if they post signs barring gun carrying; such signs are indeed now
posted on every campus. Mississippi limits carrying to those with special
training. In Oregon and Virginia, campuses must allow gun carrying in open
areas, though the institutions may act to restrict carrying. Aside from those
states that allow gun carrying in some manner, sixteen states ban concealed
weapons on campuses, and campuses in twenty-three states can decide for
themselves whether to bar or allow concealed carry. Overwhelmingly, cam-
puses have opted to bar firearms.'** In recent years, however, well-funded
right-wing activists on campuses have dialed up their efforts to promote
conservative causes in a variety or areas, including opposition to abortion,
climate change denial, and gun rights. Gun-related appeals include “hot,
gun-toting coeds,” “a new brand of feminism: empowerment via weaponry,”
and arguing that “gun rights are women’s rights.”!%°


https://www.concealedcampus.org
https://keepgunso%E1%B4%80campus.org
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Campus administrators, faculty, campus law enforcement agencies, and
most students have uniformly opposed such measures.!*® First, opponents
note that despite a handful of horrifying mass shootings, college campuses
are very safe places. According to the Bureau of Justice Statistics, violent
campus crimes dropped 9 percent and property crimes dropped 30 percent
from 1994 to 2004. In 2004 campuses reported 62 instances of serious violent
crime (the national average is 462 per 100,000) and 1,625 instances of serious
property crime per 100,000 students—rates significantly lower than those of
the campuses’ surrounding communities. A study comparing campus crime
rates with those in society from 1997 to 2010 found that rates of violent crime
on campuses were about 10 percent of those in society during this period. It
also noted that crime rates continued to drop throughout this period. The
odds of a campus homicide in 2010 were 1 in 875,000, far lower than in soci-
ety. In 2017, 14,542 gun homicides occurred nationwide; of those, 25 occurred
on college campuses. The total number of on-campus crimes declined from
2001 to 2013 from about 360 per 100,000 to under 200 per 100,000. From
2005-2014, overall campus crime declined 35 percent. The one exception
was an increase in reported forcible sexual offenses. (That increase may be
the result of an increase of reporting, as sexual assaults have been tradition-
ally underreported.) In terms of mass shootings, from 2000 to 2022 a total
of seventeen active shooter incidents (defined as “one or more individuals
actively engaged in killing or attempting to kill people in a populated area”)
occurred on college campuses. Over 90 percent of college student crime vic-
timization occurs against students off campus. Even Students for Concealed
Carry acknowledges that crime rates on college campuses are lower than in
society at large.'*”

Second, campuses have increased security measures in recent years,
including the hiring of more campus police, better lighting and patrolling
practices, safety awareness training for students and staff, installation of
notification systems and cameras, and implementation of campus lock-down
plans. Over two-thirds of campus police carry guns, and those who do not
are usually found in urban areas or other places where local police provide
armed backup. Civilian gun carrying also raises serious liability problems for
campuses. Third, students who live on campuses live in densely populated
dormitories and are mostly young adults subject to periods of intense stress,
impulsive or risky behavior, and alcohol and drug use. Young adults also
exhibit high rates of mental illness compared to the population at large. All
of these factors invite problems when firearms are also present in the form of
gun suicides, thefts, out-of-control altercations, and accidents. A 2022 study
of suicide and guns on campuses found that rates of gun suicide, attempted



The Criminological Consequences of Guns V¥ 119

suicide, and violent or threatening behavior were significantly higher on
campuses that allowed firearms than on those that barred them.'*® Property
theft in dormitories is by no means uncommon. Fourth, the Supreme Court’s
two rulings establishing gun rights carved out specific exceptions for long-
standing laws against gun carrying and possession, especially in places such
as schools and government buildings. Fifth, college campuses are places of
learning, and although they are not immune from crime, the vast majority
of criminal or other activity subject to penalty is nonviolent. For most con-
nected to university campuses, civilian gun carrying on campuses is a solu-
tion in search of a problem.'?’

“Stand Your Ground” Laws: Extending the
“Castle Doctrine” to America’s Streets

In 2005 Florida enacted a law that expanded the right of citizens to use deadly
force in the streets of that state. Enacted with little attention, the law repre-
sented a significant expansion of the “Castle Doctrine.” Since the 1600s crim-
inal law has generally protected the right of citizens to defend themselves in
their own homes (reflected in the old expression that “one’s home is one’s
castle”) against intrusion and attack, even if such defense results in the death
of the attacker. On the streets and in other public places, however, the law
generally requires citizens to retreat if threatened, unless retreat is unsafe or
not feasible. The new Florida law, however, dubbed the “kill bill” by critics,
allows citizens to meet force with deadly force without fear of either crimi-
nal or civil prosecution because of special immunities and protections writ-
ten into the bill for the person making a self-defense claim. These include a
legal presumption that the individual has acted in self-defense and cannot be
prosecuted, and that this presumption needs to be based on nothing more
than the person’s belief that he or she faced a dire threat. These presumptions
thwart or inhibit typical prosecutorial investigations.

Enacted in large measure because of pressure by the NRA, defenders
argued that the law would improve the ability of citizens to protect them-
selves in public places rather than wait for the police to show up. Critics con-
tended that the law would encourage vigilante justice; increase the likelihood
that everyday confrontations, from drivers with road rage to drunken sports
fans, would turn deadly; and take police responsibilities out of the hands
of local law enforcement. After its victory in Florida, where over a million
of the state’s seventeen million citizens have permits to carry guns on the
streets (Florida also has the second-highest crime rate in the nation), the
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NRA pursued the enactment of such laws in other states. By 2012, twenty-five
states had enacted similar laws; by 2019, the number was thirty, although not
all of these laws were identical to Florida. NRA vice president Wayne LaPierre
called the effort part of “a multi-state strategy” that, when implemented in
states with concealed-carry gun laws, would increase the likelihood of street
gunplay.'*°

Early tests of the new law fanned critics’ concerns. In Tampa, Florida, a
tow truck operator shot and killed a man he claimed was trying to run him
over, even as the local district attorney evaluated evidence that the victim
was shot from behind. In another Florida case, a prostitute shot and killed
a client with his own gun after the man threatened the woman. According
to the prosecution, before the law, the woman would have been obliged to
retreat instead of using deadly force. In another instance, a cab driver killed
a drunken man to whom he had given a ride, claiming that the man had
threatened him with a knife after being driven to his destination but refused
to exit the cab. No knife was found, and relatives of the dead man criticized
the cabbie for failing to use his car radio.!*!

These changes garnered little national attention until the shooting death
of seventeen-year-old African American Trayvon Martin by neighborhood
watch volunteer George Zimmerman in Florida. Zimmerman was patrolling
a local neighborhood in Sanford, Florida, on a rainy night in February 2012
when he saw a tall, African American male wearing a hooded sweatshirt wan-
dering the neighborhood. When Zimmerman called in the sighting to police,
the dispatcher advised him to remain in his vehicle. Instead, Zimmerman
left to follow the person he had seen. Zimmerman was armed with a hand-
gun, which he carried legally (although police authorities urge neighborhood
watch volunteers not to carry firearms). Within minutes, the two had some
kind of encounter, during which Zimmerman shot and killed Martin with a
single bullet to the chest at close range. Martin was unarmed; Zimmerman
suffered cuts to his head and face. Martin had been visiting his father, who
lived in the neighborhood where he had been seen wandering, and had gone
to a local store to purchase a drink and a bag of candy, but had become disori-
ented in the darkened, unfamiliar neighborhood. Zimmerman was charged
with murder, but was found not guilty in a jury trial in July 2013.

Zimmerman’s lawyer did not expressly invoke Florida’s “stand your
ground” law in his defense, but rather relied on a standard self-defense
claim; however, the new Florida state law had a significant effect on the
case from start to finish. First, while Zimmerman was read his Miranda
rights and questioned on the night of the shooting, he was not arrested and
held, because police are not allowed to do so if there is probable cause that
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Zimmerman acted in self-defense, which was established by Zimmerman’s
self-defense claim. Second, the initial police investigation was not as thor-
ough as it could have been (for example, neighborhood canvassing, witness
interviewing, and crime scene preservation were all considered inadequate).
While initially attributed to police incompetence or lack of zealousness, it
was later attributed, at least in part, to the potency of the Florida self-defense
claim law, and the attendant reluctance of police to proceed with a full-bore
investigation under such circumstances. It is also the likely reason why the
local prosecutor declined to bring any criminal charges against Zimmerman.
Charges were eventually brought six weeks after the shooting when the gov-
ernor named a new prosecutor.

Third, the judge’s instructions to the jury included the statement that if
Zimmerman

was not engaged in an unlawful activity and was attacked in any place
where he had a right to be, he had no duty to retreat and had the right to
stand his ground and meet force with force, including deadly force if he
reasonably believed [it justified].

Before 2005, Florida law called for safe retreat in public places. This is clear
from the jury instructions read to Florida juries in such cases before the 2005
law change, which included asking whether the defendant

used every reasonable means within his power and consistent with his own
safety to avoid the danger before resorting to that force. The fact that the
defendant was wrongfully attacked cannot justify his use of force likely to
cause death or great bodily harm if by retreating he could have avoided the
need to use that force.

When that wording was dropped in 2005, it resulted in an important added
benefit to Zimmerman’s case and one of the Zimmerman jurors said after the
trial that the “stand your ground” law was a factor in their decision.

Fourth, Florida’s law protecting individuals making self-defense claims
from civil suits makes such an action by Trayvon Martin’s family highly
unlikely. Fifth, when a Florida-style “stand your ground” law is combined
with citizens carrying concealed handguns, the circumstances become even
more complicated when an altercation takes place. It becomes more likely in
a state like Florida (which has issued more than one million concealed-carry
permits and has a higher handgun ownership rate than other places in the
country) that the opponent may also be carrying a gun, and if the survivor
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believes that the opponent is reaching for a gun—or reaching for that of the
survivor—that provides the basis for the perceived fear that the survivor’s
life was in danger. As one analyst noted, “Since your fear needs only be rea-
sonable, not correct, a mistaken but reasonable fear that the other person
is reaching for a gun legally justifies killing an unarmed person.” This was
just the set of events described by George Zimmerman. Several studies have
sought to systematically examine the impact of these laws.

A Florida newspaper, the Tampa Bay Times, conducted an extensive anal-
ysis of self-defense claims in the state since the “stand your ground” law’s
enactment in 2005 through 2013, identifying about 200 such cases. The Times
found that the law was administered in widely varying ways across the state,
such that circumstances in which persons were found not guilty in some
jurisdictions were convicted in other cases involving virtually identical cir-
cumstances. According to the paper, which called these outcome disparities
“shocking,” defendants who have benefited the most from the “stand your
ground” law were those with criminal and violent records: almost 60 percent
of those claiming self-defense when a death resulted had been arrested at least
once before; a third had been accused of violent crimes or drug offenses in
the past; and over a third had threatened others with a gun in the past or had
been found to carry guns illegally. In dozens of cases, both the defendant and
the victim had criminal records. In the prosecution of these cases, the results
varied widely from county to county as to whether they resulted in charges,
trials, convictions, or acquittals. An analysis of monthly homicide rates in
Florida after the law’s enactment found “an abrupt and sustained increase” in
homicides of 24.4 percent, and of firearm homicides of 31.6 percent.132 In 2017,
the Florida state legislature passed a measure that shifted the burden of proof
in pre-trial stand your ground hearings from the defense to the prosecution.
Prosecutors now have to show that a defendant was not acting in self-defense,
adding a new layer of protection for those mounting such a defense.

A Harvard University researcher studied the impact of the Florida law on
its state homicide rates and concluded that the enactment of Florida’s law
not only did not deter homicides, but instead resulted in between 1 and 1.5
extra homicides per year from 2006 to 2010. A nationwide analysis of kill-
ings dubbed “justifiable homicides” by the Wall Street Journal in 2012 found
that, from 2000 to 2010, they nearly doubled, even though the homicide
rate declined during this period. Among the states that enacted Florida-
style “stand your ground” laws, justifiable homicides doubled in Texas and
Georgia, and tripled in Florida (increasing from an average of twelve per year
in the five years before the new law to thirty-three per year in the five suc-
ceeding years). Florida and Texas alone account for a quarter of all justifiable
homicides during this ten-year period. On the other hand, in five other states
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that enacted the new “stand your ground” laws during this period, justifiable
homicide rates did not appreciably change.

Researchers from Texas A&M University drew on FBI Uniform Crime
Report data to examine the effects of newly enacted “stand your ground” laws
nationwide. Their analysis of the period from 2000 to 2010 found no evidence
that such laws deterred crimes, including burglary, robbery, or aggravated
assault. They did, however, find an increase of about 8 percent in the homicide
rate (about 600 additional homicides per year) in states with the new “stand
your ground” laws, and an increase in justifiable homicides of between 17 and
50 percent, leading them to conclude that “stand your ground” laws led to sig-
nificant increases in homicides. At the same time, they found little evidence
that criminals were more likely to carry guns than before the enactment of
these laws. In all, they concluded that “stand your ground” laws reduce the costs
associated with the use of lethal force, thereby encouraging greater use of it.

A 2012 study from the National Bureau of Economic Research found
that the enactment of “stand your ground” laws was associated with a sig-
nificant increase in homicides, averaging from 336 to 396 additional deaths
per year, or a 6.8 percent increase in the homicide rate, and that the laws
did nothing to thwart or deter crime. An Urban Institute study found wide
racial disparities in the handling of “stand your ground” cases during the
2005 to 2010 period. In non—“stand your ground” states, African Americans
who killed whites were ruled to have justifiable self-defense claims in 1 per-
cent of cases, whereas when the killer was white, and the person killed was
African American, 9.5 percent of the claims were judged justifiable. In “stand
your ground” states, African Americans who claimed self-defense in killing
a white were judged justifiable in 1.4 percent of cases. When the killer was
white and the person killed was African American, however, the justifiable
rate was 16.8 percent. These numbers do not establish causality, but strongly
suggest systematic racial bias in the criminal justice system when it comes to
killings where “stand your ground” claims are made, and far greater race bias
in “stand your ground” states than in states without such laws. A 2019 study
of Florida found that its stand your ground law was associated with a 45 per-
cent increase in adolescent firearm homicides, and that it also “exacerbated
racial disparities.”!%*

Conclusion

Without question, guns are inextricably linked to violence in America. The
available evidence does not, however, answer the causal question of whether
guns cause violence or whether those prone to violence simply turn to guns.
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The answer to this riddle is probably a combination of both conclusions. If
guns disappeared tomorrow, violence would surely continue. But it would be
less devastating, especially for such at-risk groups as the young and African
Americans, because of the weapons instrumentality effect.

Beyond this, we can reasonably come to the following conclusions:

e Handguns are a disproportionate component of gun harm. Even though
long guns are more abundant and usually easier to obtain, the hand-
gun is the weapon of choice for criminals. Handguns are useful for self-
defense, but the opportunity for a victim actually to deploy a handgun
is so small a percentage of annual gun crimes (much less of all crimes)
that it cannot be considered an adequate counterbalance to the hand-
gun crime problem. In addition, a long gun is a viable substitute for the
handgun for purposes of home defense. Although some have suggested
that an across-the-board restriction of handguns would at best only push
criminals to greater long gun use, the existing ratio of handgun to long
gun use in crime, the greater difficulty in obtaining handguns, and hand-
guns’ greater concealability undercut this argument.

* Homicide attempts would continue regardless of gun regulations. But
the “weapon instrumentality effect” alone makes clear that significantly
fewer would die and that injuries would be less severe—although the
total nonfatal injury rate might rise without guns because of the greater
difficulty of controlling a situation with weapons other than guns. In
addition, there is reason to conclude that guns facilitate some homicides
that would not occur were guns absent.

e The suicide rate among the adult population would probably undergo a
measurable reduction without guns because some would not seek other
methods, and guns are more lethal than any other suicide method. The
suicide rate of young people and males would certainly undergo a sig-
nificant drop. Indeed, specialists interested in reducing suicide from all
means have focused increasing attention on restricting access to lethal
agents, including guns, carbon monoxide (notably, eliminating this
toxic gas from automobile exhaust, as was done in Britain in the 1960s
and 1970s), and drugs. Gun control in this area is thus consistent with
what is known about suicide prevention.

* A reduction in gun availability would probably have some effect on the
accident rate, but the numbers are small enough (and have been declin-
ing for some years) that any degree of change would likely be modest.
More effective here would be regulations to require added safety fea-
tures, proper storage, and improved training.
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 The most reliable estimate suggests that guns are used in self-defense
about 100,000 times each year. Even if that number is doubled or tri-
pled, it does not come close to matching or counterbalancing criminal
gun uses, much less the 40,000+ gun deaths and the tens of thousands
of gun injuries reported each year. Remembering that over one-third of
all American homes already have at least one gun, there is little reason
to expect any dramatic rise in successful defensive uses if the rest of
the population suddenly decided to obtain guns. One could, however,
expect an appreciable rise in homicides, suicides, accidents, gun thefts,
and injuries from guns.

* Greater gun availability in an area is associated with greater gun avail-
ability for criminals. Far from serving as a deterrent to crime, guns in
the home are especially tempting targets for theft, particularly because
most burglaries occur when no one is home. On an individual level, a
gun in the hand of a victim can thwart or stop a crime. On an aggregate
level, however, more guns mean more gun problems, even though many
citizens believe that guns make them safer.

o It makes no sense to consider self-defense, deterrence, or related issues
of gun ownership without considering the numerous other means by
which citizens may protect themselves at home and in public. Even
though citizens often feel alone in the fight against crime, allies are to be
found in neighbors, local governments, and law enforcement. To isolate
defense and safety issues from this larger context is to fail to understand
the dimensions of the problem to which guns are related. In any case,
crime has largely continued a now-thirty year decline nationwide.

* School violence continues to be a national concern even though schools
and especially including colleges are statistically safer for children than
are their local communities or even their homes. School crimes, includ-
ing school shootings, have been declining since the early 1990s, although
this is not to suggest complacency on the part of families, teachers, and
others involved with schools. And the “stand your ground” laws’ record
provides no confidence that they help the innocent, deter crime, or
improve safety. In fact, all the available evidence to date supports the
conclusion that such laws increase harm and the likelihood of harm.

Considering the role of guns in homicide, suicide, accident, and self-defense
as reviewed in this chapter, the regulation of guns is a rational policy step not
because it represents a panacea or because the results of research all point in
the same direction but because the weight of evidence significantly favors
societal benefits over the likely costs. Admittedly, this conclusion begs the
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question of the kind, degree, and practicality of regulation. These are, of
course, vital questions, but they cannot be addressed before we examine the
contemporary politics of the gun control issue.

Discussion Questions

1. What is the approximate ratio of handgun to long gun (rifles and shot-
guns) ownership in America?

2. What is the difference between handguns and long guns in their use in
crime?

3. How do gun ownership rates in the U.S. compare with other nations?

4. What are the different problems posed by guns used for homicide, sui-
cide, and accident? How do gun suicides compare with suicide by other
methods?

5. What are the advantages and disadvantages of using guns for self-
defense? Are there any alternatives to self-defense with guns?

6. What can you say about the connection between guns and recent,
highly publicized acts public school gun violence?

7. What are the arguments for and against allowing civilians to carry guns
on college campuses?

8. What are “stand your ground” laws, and what effects have they had?
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Chapter 4

Political Fury

Gun Politics

Chapter 4 Summary: Interest group dynamics are key to understanding the
political fury and policy outcomes that accompany the gun issue. This chap-
ter thus begins with the largest, oldest, and most powerful interest group in
this realm, the National Rifle Association. Central to its successes has been
its long history of gun rights advocacy, its single issue focus, the zealotry of its
grassroots base, its close ties to the gun industry, and its reliance on ever-more
apocalyptic rhetoric that has both stoked and ever-more radicalized its base.
In recent years, however, the NRA has faced its own existential crisis, which
threatens to undermine its effectiveness. Gun safety groups have been unable
historically to match the NRA’s size, effectiveness, and long-term intensity,
but a new generation of gun safety groups has logged an increasing list of
successes in the last few years. The chapter also examines the arc of public
opinion on the gun issue, which has witnessed an upswing in support for
stronger gun laws, and the positions of the national political parties, which
have increasingly embraced opposing sides on the issue.

If she [Democratic presidential candidate Hillary Clinton] gets to

pick her judges, nothing you can do, folks. Although the Second
Amendment people—maybe there is, I don’t know.

—Then-Republican presidential candidate Donald J.

Trump in a 2016 campaign speech to supporters
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Nobody who is seeking a leadership position, especially the presi-

dency, the leadership of the country, should do anything to counte-
nance violence, and that’s what he [Trump] was saying.

—Democratic vice presidential candidate Tim Kaine,

responding to Trump’s comment which seemed to

condone the use of violence against Clinton or her

possible judicial appointees, 2016

WHITE-HOT RHETORIC IS NO STRANGER to American political discourse.
Yet one would be hard-pressed to find an issue that has provoked more anger
and vitriol through the years and even decades than the gun debate. The quote
from Donald Trump was taken by his opponents to be a literal call to arms
directed at gun rights people, inviting them to use firearms against Hillary
Clinton and her judicial appointees. While Trump supporters mostly scoffed
at the idea, our own history contains other examples of instances where a few
in society took such invocations all too seriously. Such heated, even hysterical
language is, in fact, typical of the tone and style of the messages associated with
the gun debate.’

As T argue in Chapter 1, these traits are symptomatic of social regulatory
policies in which the primary focus is on social relationships rather than eco-
nomic transactions. The political traits of social regulatory policy, which are
the focus of this chapter, include the following:

* The prevalence of single-issue groups. The significance of these groups,
which have proliferated in recent decades, is that they maintain a nar-
row and intense focus on a specific issue of morality or set of related
concerns. This narrow focus, combined with intense feelings associated
with a value issue such as gun control, cultivates absolutism within the
group, which in turn polarizes the larger public debate. Because the
policy battleground revolves around activities viewed in moral terms,
those engaged in the political struggle are highly motivated to defend
what they believe are fundamental and very personal values. One conse-
quence of this pattern is that it enhances the internal cohesiveness of the
organization because the existence of external “enemies” sustains and
cultivates the “we feeling” (sense of unity and solidarity) of the group.
This in turn can make the group a zealous participant in the political
process.” Conversely, Raymond Tatalovich and Byron Daynes have
noted that single-issue groups bring “a disruptive influence to normal
political discourse and consensus building because ... moral discourse
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is polarizing”® The evidence of this intense struggle is readily visible for
such issues as abortion, school prayer, and gay rights. It is no less true
for gun control.

 Grassroots activism. Social regulatory politics is not confined to an
“inside the beltway” struggle in Washington, DC. It emerges in states,
cities, towns, and villages across the country. Unlike issues on which
national political figures may provide leadership for the rest of the
country, pressure from the political grassroots can have a profound
effect on how national political leaders respond to these issues.

* Public opinion. Public opinion can be mobilized behind change, but
such mobilization is likely to be sporadic. Most citizens hold opinions
on social regulatory issues but do not share the same intense feelings of
interested groups. Thus, pivotal events, such as an assassination or a mass
murder, or longer-term issue shifts, such as the rising fear of crime, play a
vital role in public-issue consciousness. More important, the outcome of
a political controversy may vary according to the ability of key groups to
mobilize and sway popular sentiment in the aftermath of a pivotal event.

* Political parties. The political parties often seek to exploit differences
over social regulatory issues. Republicans are likely to use such issues to
appeal to core conservative constituencies, whereas Democrats seek to
appeal to traditional liberal constituents. The significance of this trait
lies in the fact that American political parties are noted primarily for
their tendency to seek the political center and to minimize rather than
maximize their differences on most issues.

AsTargue in Chapters 2 and 3, constitutional prohibitions or any straightfor-
ward conclusion from the criminological evidence cannot explain the pres-
ent state of American gun policy. Unquestionably, gun policy continues to be
defined by its politics.

Single-Issue Gun Groups: The NRA

A handful of groups have played the primary role in defining and shaping
gun politics. Although several groups focus on the gun issue, this chap-
ter concerns itself with those that have had important political effects: the
National Rifle Association (NRA) and the Brady Campaign, and newer gun-
safety groups.*

Looming like the fierce three-headed watchdog from Greek mythology,
Cerberus, the NRA has dominated and defined gun politics for most of the
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last century. By one assessment, the NRA is “the prototypic single-issue inter-
est group in America.”

NRA Background

Two Civil War veterans, Col. William C. Church, editor of the Army and
Navy Journal, and Capt. George W. Wingate, an officer in the New York
National Guard, formed the NRA in 1871. Its original stated purpose, reflect-
ing concern over the Union Army’s poor marksmanship skills during the
Civil War, was “improvement of its members in marksmanship.”® The group
languished in its early years, prompting New York State to withdraw its sub-
sidy of NRA shooting matches in 1880 (from which the NRA had benefited
since its founding). In 1900 the moribund group served as the vehicle for a
revival in marksmanship (prompted partly by the Spanish-American War in
1898) when Albert Jones, an officer in the New Jersey National Guard, pro-
moted its involvement. With the assistance of the gun enthusiast Theodore
Roosevelt, Congress created the National Board for the Promotion of Rifle
Practice as part of the Militia Act of 1903. At its first meeting in 1905, this
board authorized the sale of government surplus weapons and ammunition
to rifle clubs, and this proved to be a critical boost for the organization. Two
years later the NRA moved its headquarters to Washington, DC. In 1921 the
still small NRA (it had about 3,500 members) took on new life thanks to the
efforts of C. B. Lister, the organization’s promotions manager, who affiliated
the NRA with 2,000 local sporting clubs. By 1934 membership had grown
tenfold, making the organization the largest and best-organized association
of firearms users in the nation. By the start of World War II membership
was 50,000.”

Although the NRA played a role in limited political efforts to alter national
gun policy in the 1920s and 1930s, its primary focus continued to be marks-
manship and related sporting activities. NRA leaders did, however, actively
shape what became the National Firearms Act of 1934, the first major national
law to regulate guns (see Chapter 5). At the end of World War II the influx
of returning soldiers provided a significant membership boost. Within three
years of the end of the war, membership had tripled, although most of these
new members had a greater interest in hunting than in marksmanship. The
NRA quickly adapted to this new priority. In the mid-1950s, with a member-
ship of 300,000 and 140 paid employees, the organization moved from its old
Washington location to an eight-story building in downtown Washington,
which it occupied until the end of 1993, when it moved to a new location in
Fairfax, Virginia.® When Congress turned its attention to gun control in the
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1960s, so too did the NRA. From that point on, the NRA devoted increasing
time and resources to its political agenda.

These shifting organizational priorities are confirmed in a content analy-
sis of the NRA publication The American Rifleman, in which the proportion
of space given over to target shooting declined from about 40 percent before
World War II to about 20 percent after the war. Similarly, the percentage of
space devoted to legislation rose from less than 4 percent before 1965 to about
10 percent after that time.” By the mid-1970s membership reached 1 million.
It hit 2 million by the early 1980s, peaked at more than 3 million in the mid-
1980s, declined to about 2.5 million about 1990, and then climbed to about
3.5 million by 1995 but dipped again to 2.7 million by 1997. By 2001 mem-
bership again rose, this time to a peak of about 4 million, where the member-
ship level stayed through the mid-2000s. By 2010 membership was reportedly
about 4.3 million. By 2019 it was reportedly about 5 million, though it may
be less than that. There is reason to believe that the NRA artificially inflates
its membership numbers. An examination of NRA magazine circulation
rates in 2007 (all members receive a free magazine) found that their total
circulation was 2.7 million, not the 4 million members they claimed at the
time. At roughly the same time, an NRA letter to members referred to “about
3 million NRA Members,” which, of course, could have been a simple mis-
take, but it does conform to the magazine circulation number. Further, some
gun dealers have provided free NRA memberships with gun purchases. It
also turns out that “life members”—those who pay a large fee to be mem-
bers for life—may not be removed from the rolls when they pass away. NRA
magazine circulation numbers from 2016 to 2018 also produce a membership
number of about 4 million. In 1992 the organization’s annual budget was
about $90 million, most of which came from membership dues. By 1995 its
total budget had risen to about $150 million, but it had also run up a debt
of about $60 million. By 2000 its budget was $168 million, and much of its
debt had been retired. Its office maintains a staff of more than 300 employ-
ees, including 65 devoted specifically to lobbying efforts. The organization’s
2011 budget was $230 million. A 2014 financial disclosure form revealed that
total NRA revenues declined from $347 million in 2013 (the result of a post-
Sandy Hook funding surge) to $310 million in 2014. From 2017 to 2018, the
NRA’s total revenues grew from $378 million to $412 million; however, in
2018, it spent $423 million, reflecting the fact that since 2016 the organiza-
tion has faced major financial, legal, and political problems (discussed later
in the chapter).!” The NRA’s political significance is best understood through
an analysis of its links to the government and industry as well as its targeted
political operations.
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Government Subsidies

Ironically, the NRA probably owes its existence to its long-term, intimate asso-
ciation with government subsidies and other forms of support, illustrating
how government actions can prompt the formation and cultivation of inter-
est groups. According to interest-group specialist Jack Walker, the NRA “was
launched in close consultation with the Department of the Army.”!! The irony
stems from the NRA’s contemporary fierce government-is-the-enemy rhetoric.
Only a year after its founding, the New York State assemblyman David W.
Judd, an NRA ally, pushed through the state legislature a $25,000 appropri-
ation to purchase a 100-acre site on Long Island for NRA use as a rifle range.

The National Board for the Promotion of Rifle Practice made possible the
NRA's rebirth in the early 1900s. As mentioned, the board’s first action was to
authorize the sale of surplus weapons and ammunition, at cost, to gun clubs
sponsored by the NRA. In 1909 the NRA amended its bylaws to include five
additional governing board members selected by the secretaries of war and
navy along with the heads of the state National Guards. In 1910 the army
decided to give away the surplus rifles and ammunition, but again only to
NRA members and their recognized groups (a benefit that continued into the
1970s). Needless to say, these giveaways provided a powerful incentive for gun
enthusiasts to join the organization.!” Two years later Congress began to fund
NRA marksmanship contests and allowed the army to provide soldiers to
assist in running the annual events, all at government expense.'® In the 1912
army appropriations bill, $25,000 was allocated to fund the NRA matches.
The National Defense Act of 1916 appropriated $300,000 for civilian marks-
manship training, opened army rifle ranges to civilians, and allowed military
instructors to teach shooting skills to civilians. It also created the Office of the
Director of the Division of Civilian Marksmanship under the Rifle Practice
Board to supervise civilian marksmanship activities.

By the 1960s the office was spending $5 million a year; yet some com-
plained when, during the Vietnam War, the office was using 3,000 troops at
Camp Perry, Ohio, for NRA-sponsored events. The primary rationale for the
program—to provide a pool of trained shooters for possible military induc-
tion—was never borne out; a survey in 1965 revealed that only about 3 per-
cent of military inductees had participated in the program before joining the
military, and less than half of those who participated in the contests were of
military draft age. A 1990 study by the General Accounting Office reported
that only 200 civilian graduates of the marksmanship program entered the
military each year, meaning that the program was spending $23,000 per
recruit—hardly an efficient use of government dollars.'*



146 V¥ Chapter 4

Weapons sales at this time continued to escalate. From 1959 to 1964 the
army sold 500,000 guns to civilians. By the end of the 1960s the Rifle Practice
Board was providing sixty million rounds of ammunition free and was selling
M-1 rifles for $17.50. The sale of guns was then sharply curtailed, however, at
least in part due to concern that weapons were falling into the hands of such
fringe groups as the Ku Klux Klan and the Minutemen. In another ironic
twist, 400 members of the Detroit Police Department had to join the NRA in
1967 in order to obtain surplus army carbines for riot control.'> A 1979 law-
suit filed by the National Coalition to Ban Handguns (NCBH) challenged the
NRA’s exclusive agreement with the Department of Defense. A federal court
agreed, striking down the NRA membership requirement. Those eligible to
obtain surplus guns would still have to belong to a government marksman-
ship club, however, and many continued their NRA affiliation.®

Despite periodic exposés and public criticism, more than 2,000 clubs with
about 200,000 members continue to affiliate with the Division of Civilian
Marksmanship. The clubs are also affiliated with the NRA. About forty mil-
lion rounds of ammunition are made available free each year, at a cost of
about $1 million. The civilian participants continue to have free access to
military shooting ranges, and Camp Perry continues as the site of the annual
NRA competition, at government cost of about $2.5 million. In all, the pro-
gram costs about $5 million annually. An effort to kill the program was
brought to the floor of the House of Representatives in October 1993, but
it failed. Although this program today represents a small component of the
NRA agenda, it was instrumental in the organization’s early development and
continues to represent a unique benefit for the NRA that critics consider to
be unjustifiable pork barrel, providing for nothing more than “a subsidy of a
hobby.”"’

The NRA also continues to benefit from special concessions from other
government agencies. Both the Bureau of Land Management and the National
Forest Service granted the NRA permission to build target ranges on federal
land in 1990. The opportunity to use the hundreds of millions of acres of
federal land (found in most states) controlled by these agencies allows the
NRA to avoid zoning and other problems in securing shooting sites; it also
provides an additional recruitment tool for the organization. The NRA has
also pressed to repeal the century-long ban on hunting in national parks.
Opposition to this effort swelled in 1994 as environmentalists and others
worried about the effects of such hunting on other park users as well as on
park wildlife. In 2009 Congress enacted legislation allowing park visitors to
carry loaded firearms in national parks, despite the objections of parks offi-
cials and law enforcement.'®
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Finally, the NRA benefits in another way from the government. Although
itis a political organization, the NRA has set up several related organizational
entities to which citizens may make tax-exempt contributions. These include
the Firearms Civil Rights Legal Defense Fund, the International Shooter
Development Fund, the National Firearms Museum Fund, the NRA Special
Contribution Fund, and the NRA Foundation, a nonprofit corporation that
includes within it the Junior Programs Fund and the Range Development
Fund. The NRA’s Firearms Civil Rights Legal Defense Fund has been partic-
ularly active in funneling money to support legal challenges to gun control
laws. In 1994, it contributed more than $500,000 to this purpose. In 1996 it
contributed $20,000 to the legal defense of Bernhard Goetz, who shot four
men in a New York City subway in 1984 after they allegedly threatened to rob
him. Goetz lost the civil suit. The NRA also offers various estate planning and
will services, hoping to encourage gifts and donations to it from “life insur-
ance, securities or real estate gifts and charitable remainder trusts.”!?

The Gun Industry

The NRA has also had a long and intimate relationship with gun makers
and sellers. Policy analyst Josh Sugarmann concluded that the NRA “has
evolved into the unofficial trade association for the firearms industry.”*’ The
link between the two is pragmatic, in that general gun advocacy on the part
of the NRA helps generate and sustain a market for the firearms industry’s
products. Similarly, gun sales benefit gun users, who compose the core NRA
constituency. The link is also ideological because both manufacturers and the
NRA embrace and extol the gun culture (described in Chapter 1) for emo-
tive, symbolic, and patriotic reasons. Two specific interests have animated
the NRA-industry link: first, the desire to maintain or boost firearms and
ammunition sales at a time when the percentage of gun users in America
has been declining, and second, the desire to avoid any gun regulations that
might impinge on sales. The gun industry and the NRA have one overriding
common goal: to press as many guns into as many hands as possible.

As early as the start of the twentieth century, a “revolving door” commonly
existed between personnel in the NRA and the weapons industry. Indeed,
from 1927 to 1935 the NRA actually sold firearms supplies to its membership
through the NRA Service Company. The practice was halted, however, when
the discounted pricing and overhead expenses pushed the organization into
the red.

In the 1950s and 1960s the then $1.5 billion arms industry accelerated its
political and advertising efforts to boost sagging gun sales and fight proposed
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government regulations.?' Yet the industry was able to curtail its direct foray
into politics by the early 1970s because, at the same time, the NRA assumed
a more aggressive political role. The acceleration of campaign finance reform
in the 1970s also made this desirable for the gun industry. Symptomatic of the
embarrassment the industry sought to avoid was the revelation in 1973 that
the Olin Mathieson Corporation, owner of the Winchester-Western Division
(the nation’s second-largest gun producer), had made the fourth-largest single
contribution to Richard Nixon’s 1972 re-election campaign.** The New York
Times noted, “Many firearms manufacturers have chosen to remain in the
background of the raging debate over tighter restrictions on the sale and pos-
session of guns, preferring to leave their public talking to the National Rifle
Association.”?

Aside from the NRA’s conventional political activities, it also helps boost
the firearms industry through invariably favorable reviews of various weap-
ons in its publications. In addition to NRA publications, more than a dozen
other magazines are devoted to promoting guns and gun products. The NRA
provides extensive advertising space in its publications, and this also accounts
for a significant percentage of NRA revenues. In 1990, for example, about
$7.5 million in revenues (about 8 percent of the organization’s total budget)
was generated from industry ads.** Moreover, manufacturers insert NRA
membership applications in their packaging, and the NRA provides discount
gun purchase offers as well as advertising and publicity for a wide array of
accessories—camping equipment, clothing, and the like. In recent years the
NRA has provided a commission to gun dealers for every person they sign up
as an NRA member. In addition, as a way to draw in more people as gun users
and create markets for new gun designs, thereby combating what the gun
industry considered sluggish sales in the 1980s and 1990s, the NRA and gun
companies cooperate in tandem to generate “new kinds of target sports.”*
More important, the NRA has in recent decades assumed the political point
on gun issues in the political arena, turning the spotlight away from industry.
Not until 1989 did the gun industry hire a Washington lobbyist, and then only
because of the concern that the NRA was losing some of its political clout.

The gun industry was pushed further into the public spotlight in the late
1990s when cities and counties around the country filed more than thirty
lawsuits against gun manufacturers, charging them with manufacturing
unsafe products and with marketing their products irresponsibly. Successful
litigation against the tobacco industry during the 1990s spurred these legal
efforts. Gun liability suits received a major boost in 1999 when, for the first
time, a Brooklyn, New York, jury found nine gun manufacturers legally liable
in a shooting incident because of the industry’s marketing and distribution
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practices, which allegedly encouraged gun trafficking from states with weak
gun laws to those with stricter laws, such as New York. The half-million-
dollar verdict against the gun manufacturers was overturned on appeal in
2001, but numerous other suits around the country posed a considerable
financial threat to the gun industry. Unlike the tobacco industry, whose deep
pockets could afford financial payouts (in 1997 the tobacco companies gener-
ated almost $50 billion in sales), the ailing gun industry could ill afford to lose
many such suits, as its total 1997 sales were only about $1.4 billion. For exam-
ple, the city of Chicago filed a $433 million suit against gun manufacturers,
which alone could have had a devastating effect on the industry if the effort
had succeeded. In 2005, however, these efforts were essentially ended when
Congress passed the Lawful Commerce in Arms Act (see Chapter 5) that all
but barred civil and criminal actions against the gun industry. Enactment
of this measure was the NRAs top political goal. In response, the NRA also
pushed legislation in many states to bar localities from filing suits or enacting
other local gun regulations, having seen enactment of such “preemption” leg-
islation in forty-three states by 2019.%

Of particular interest to the firearms industry has been the Consumer
Product Safety Commission’s avoidance of gun regulation. Congress specifi-
cally exempted gun and ammunition regulation in the 1972 act creating the
agency. The relative ease in obtaining federal firearms licenses has allowed
individuals to become weapons dealers for a modest fee. In the early 1990s
only about 20 percent of licensed dealers operated a storefront; the rest were
“kitchen table,” noncommercial dealers who accounted for about one-quarter
of all weapons sales. Monitoring and regulating such sales have been noto-
riously poor, prompting an increase in the licensing fee from $30 to $200
for a three-year license in 1994. The industry has also benefited from NRA
resistance to the regulation of new, more destructive, compact, or undetect-
able weapons. The financial link between industry and the NRA has grown
in the 2000s. According to a 2005-2013 report by the Violence Policy Center,
corporations have contributed between $19.3 million and 60.2 million to the
NRA through its “Ring of Freedom” corporate giving program. Most of the
corporate participants are in the gun business. In 2011, large corporate and
individual donors contributed $71.1 million to the NRA.*

The Institute for Legislative Action
In the late 1960s and early 1970s the NRA focused political efforts for the first

time on specific legislative races, claiming credit for defeating two gun control
proponents in the Senate, Joseph Clark (D-PA) in 1968 and Joseph Tydings
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(D-MD) in 1970.%8 Buoyed by these victories and persuaded to make politics
a higher priority, the NRA reconstituted and concentrated its lobbying activ-
ities in 1975 with the creation of its Institute for Legislative Action (ILA).
Focusing primarily on legislative efforts in the states and in the nation’s capi-
tal, the ILA has become the primary power center in the NRA. Commenting
on the ILA’s effectiveness, the Washington Post admitted that “few lobbies
have so mastered the marble halls and concrete canyons of Washington.”*’ In
1988 the ILA spent $20.2 million on political activities. By 1992 its spending
had risen to $28.9 million. In the 2000 election cycle the ILA raised and spent
$30 million, and in 2008, $40 million. In recent years the ILA has consumed
25 percent or more of the NRA'’s total budget.*

Beyond its lobbying activities, the ILA has become the primary means
through which the NRA mobilizes political support among NRA member-
ship and sympathizers. In 1991, for example, the NRA spent about $10 mil-
lion on “legislative alert,” fund-raising, and other mass mailings. Journalist
Osha Gray Davidson has labeled the tone of the politically charged mailings
the “Armageddon Appeal.” As a former NRA head said, “You keep any spe-
cial interest group alive by nurturing the crisis atmosphere. ‘Keep sending
those cards and letters in. Keep sending money.”*! After the 1984 Bernhard
Goetz subway shooting incident, the NRA ran afoul of the law when it printed
on the outside of one of its mailings, “If you fail to respond to this letter you
could face a jail term.” The New York State attorney general’s office charged
the NRA with fraud. After resisting New York’s investigative efforts to exam-
ine its other mailings for two years, the NRA finally complied. The matter
was resolved when the NRA promised to avoid such tactics in the future.*?

A study of NRA advertising conducted by the Congressional Research
Service found numerous inaccuracies in the way NRA literature described
gun bills before Congress.>> Even though the NRA is by no means the larg-
est lobbying group in the country, its belief in membership mobilization for
political purposes is most clearly reflected in its spending on internal com-
munications designed not only to buttress support for the NRA agenda but
also to rally support for political candidates sympathetic to the NRA per-
spective. In almost every year since the end of the 1970s, the NRA has spent
more money on internal communications than any other comparable group.
During the 1991-1992 election cycle, for example, the NRA spent $8.4 mil-
lion on political mail and other related internal political spending aimed at
members and others. This level of spending represented a 90 percent increase
over its spending for the same purpose four years earlier. In 2008, NRA
internal communications spending was $25 million. Unlike donations to
candidate fund-raising committees, there are no federal spending limits on
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such internal communications, and the NRA is consistently one of the top-
spending interest groups in this area.**

An internal audit of the NRA from 2016 reported that it spent $84 mil-
lion on “legislative programs,” and $55 million on “public affairs,” totaling
$139 million. It also reported spending $5.1 million on lobbying and $54 mil-
lion during the 2015-2016 election cycle ($35 million of its $54 million came
from the ILA). In all, this totals $198 million on political activities. Also
during this period, it spent $88 million on member services, $38 million
on publications, $19 million for exhibits and shows, and $11 million on gun
training and education. It also spent $47 million on fundraising.*®

The NRA’s Political Action Committee

The ILA also manages the NRA’s political action committee (PAC), called
the Political Victory Fund. Formed in 1976, its specific purpose is to channel
campaign contributions to sympathetic officeholders and seekers. In 1988, it
channeled $1.5 million into George H. W. Bush’s presidential campaign (it
refused to endorse Bush in 1992 because of his support for restrictions on
assault weapons imports). In all, it spent $4.6 million during the 1987-1988
election cycle, making it the fifth-biggest PAC spender during that period.
During the 1991-1992 election cycle the PAC contributed more than $1.7 mil-
lion directly to US Senate and House candidates, ranking it the ninth-biggest
PAC spender. In addition, it spent $958,000 on its own against or in favor of
selected candidates. (Unlike contributions made directly to candidates, such
independent spending is not limited by federal law.) In 1994 the PAC spent
more than any other—$5.3 million in campaign contributions, independent
expenditures, and other campaign activities. In the 1999-2000 cycle the NRA
PAC raised and spent more than $20 million on federal and state elections. In
the 2004 election it again raised and spent about $20 million at the national
level alone.

Adding together the NRA’s total political spending for the ILA, the PVE,
and NRA corporate political expenditures on behalf of the PVE, in the 2012
election cycle, the NRA spent over $29 million ($16 million of that by the PVF
alone). In 2014, total NRA political spending was $36.9 million, and in the
2016 presidential election year, it spent $50.2 million. That year, the organi-
zation focused its spending overwhelmingly on seven races: Donald Trump’s
presidential campaign (it spent $30.3 million on his race alone), and six U.S.
Senate races, five of which were won by the NRA-backed candidate.>®

As is true of most PACs, the PVF gives most of its money to incumbents.
It also favors Republicans over Democrats. From 1978 to 2000 the NRA gave
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about 84 percent of its money to Republicans. This ratio shifted even more
dramatically in the 2000 elections, when it gave 94 percent of its money
to Republicans. This shift reflected the NRA’s conscious decision to throw
its lot in with the Republican Party, which it viewed as far friendlier to its
agenda. In 2004, it endorsed George W. Bush’s re-election bid and heavily
backed Republican candidates around the country, with over 90 percent of
its contributions going to GOP candidates. In the 2006 midterm elections,
however, 16 percent of its contributions went to Democrats (and 84 percent
to Republicans), anticipating, correctly, the Democrats’ return to power in
Congress. In 2008, 22 percent of its contributions went to Democrats. In 2010
(the year Republicans won back control of the House of Representatives)
29 percent went to Democrats. In 2016, the NRA threw its weight behind
Republicans almost entirely.®”

The NRA’s politicization came at a cost. Fewer NRA resources have been
devoted to traditional hunting, shooting, and other programs. In 1980,
19 percent of the NRA budget went to hunter safety programs, police training
courses, and thelike. By 1988 only 11 percent of the budget was devoted to such
programs. The dramatic upsurge in political spending ran the NRA deeply
into the red in the early 1990s. In 1991, it posted a $9 million debt. In 1992 the
debt was $34 million out of a total budget of about $84 million, and its liquid
assets dropped from $91 million to $68 million. Its 1993 debt was $32.7 mil-
lion; in 1996, it reported a debt of $43 million and laid off up to seventy of
its 400 employees. Clouding the financial picture further have been charges
of mismanagement. In particular, Executive Vice President Wayne LaPierre
was accused of awarding a no-bid contract to a direct-mail firm to which he
had close contacts and upon which he had spent lavishly. Further, some in the
NRA believe that membership recruitment has been mishandled, as the orga-
nization was spending more to recruit new members ($87 per new member)
than it was receiving in dues from them ($35 per member).*® These suspicions
were fanned when internal NRA documents were leaked to the press in 1995.
They revealed that the recent, intensive recruitment efforts were a money-
losing proposition for the organization both because of cost and because only
about one-quarter of these members renewed their memberships.

ILA spending, which in 1994 lavished $28.3 million on its various political
activities, caused about 70 percent of the total deficit that the NRA accumu-
lated between 1991 and 1994. (The NRA financed the budget gap by selling
off more than half of the stocks, Treasury bonds, and corporate bonds that
constituted the organization’s nest egg. The NRA also borrowed $32 million
to cover the costs of its new headquarters in Virginia.) In the 1994 elections,
when the NRA’s PAC was the biggest-spending PAC in the country, insiders
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characterized its bookkeeping practices as “sloppy.” At the time, the chair of
the NRA’s finance committee wrote that the “disintegration of the assets of
the N.R.A. under current spending policies have eroded our future viabil-
ity.”3? The private credit-rating agency Dun & Bradstreet gave the NRA its
lowest possible rating on its credit risk scale in a report delivered June 30,
1995.%% In the late 1990s, however, the NRA’s financial picture improved as
it trimmed costs, increased membership (more than half of the NRA’s reve-
nues come from membership dues), and accelerated fund-raising activities.
In the late 2010s and early 2020s, however, the NRA’s legal and corruption
problems caught up to the organization, including the PVF. In 2022, fewer
NRA members contributed money to the PVF than they had in the previous
decade, reflecting a multi-year decline and the NRA’s stagnant membership
numbers.*!

A 2015 journalist investigation revealed that the NRA might have violated
the Federal Election Campaign Act as well as federal tax laws by failing to
report tens of millions of dollars in political spending to the IRS from 2007
to 2013. Among the top 25 largest nonprofit organizations, only the NRA
failed to file this information in 2012. Tax experts consulted to examine the
evidence concluded that there were multiple clear violations of tax and elec-
tion law.*?

The NRA Goes International

Beginning in the 1990s, the NRA expanded its political efforts to the inter-
national stage. Joining with gun manufacturers and gun groups from eleven
countries in 1997, it sought to fight international efforts at gun control,
including the enactment of tougher gun laws in such countries as Australia,
Brazil, Britain, Canada, and New Zealand. Further, the NRA obtained advo-
cacy (akin to lobbyist) status at the United Nations in 1997, and in 1998 it
unsuccessfully opposed a UN resolution to curb illicit international firearms
trade. In 2001, however, with NRA loyalist George W. Bush in the White
House, the NRA and the Bush administration reversed the Clinton admin-
istration’s position of restricting international arms trafficking. According
to UN estimates, more than 500 million small arms are responsible for at
least 500,000 annual deaths worldwide. To the bewilderment of representa-
tives from other countries, the Bush administration argued that such a UN
effort would not only impinge on American gun habits but also on the US
Constitution’s Second Amendment. After several weeks of negotiations, the
effort to impose restrictions was dropped, leaving only a no-sanction, volun-
tary agreement to reduce small arms trafficking. The NRA'’s stated goal is to
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pressure the UN to sidestep any involvement in gun control matters, and it
regularly demonizes the UN in its publications for its efforts related to gun
control. In 2009 the Barack Obama administration reversed Bush-era policy
by endorsing an international treaty to regulate international arms sales. In
2008 the United States accounted for over two-thirds of the $55 billion in
worldwide arms transfer deals. In 2013, the Obama administration signed off
on a UN-sponsored international treaty to stifle illicit international arms traf-
ficking. The NRA decried the agreement, saying that it would erode American
gun rights, even though domestic laws trump international agreements and
the treaty reaffirms “the sovereign right of any State to regulate and control
conventional arms” within its borders. The only nations to oppose the treaty
were Iran, North Korea, and Syria. Objective evaluations of the treaty made
clear that it would have no effect on American gun rights.*?

The NRA has also become increasingly aggressive in cultivating gun rights
activities in nations where gun control efforts have met with greater success.
In 2006, it helped achieve a major victory in Brazil when that nation voted
down a referendum proposing a nationwide gun ban. As early as 2003 NRA
political strategists traveled to Brazil to develop political strategies to counter
those of gun control advocates. At the outset of the referendum movement,
national polls showed over 70 percent support for the gun ban as a means
to stem Brazil’s high gun-death rate, the highest of any nation in the world.
Yet referendum opponents adopted a page from the NRA playbook, arguing
that the ban would be a denial of the rights of Brazilian citizens and that if
the measure passed, the Brazilian government would encroach on other citi-
zen rights. On election day, the referendum was rejected by 64 percent of the
vote. As one referendum supporter noted, “We gun control groups failed to
anticipate this idea of focusing on rights.”** Brazilian gun advocates and the
NRA found an ally in right-wing and gun supporter President Jair Bolsonaro,
who was elected in 2018. From then to 2022, gun ownership increased to two
million guns in a nation of over 200 million people and some gun restrictions
were relaxed. Even so, Brazilians cannot carry a gun unless they are traveling
to hunt or target shoot. Background checks and psychological evaluations are
also conducted before obtaining guns. The nation’s new gun group, modelled
after the NRA, is called ProArmas (pro-gun). In 2022, despite support from
the gun community, Bolsonaro was defeated for re-election.*

The NRA’s push to internationalize their political activities is motivated
not only by the desire to cultivate international allies, but also to help the
gun industry. While the United States is the world’s leading exporter of
firearms—gun exports rose 64 percent from 2010 to 2016—it has also substan-
tially increased gun imports. Within the last two decades, gun imports have
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risen to one in three domestic gun sales, up from one in five. International
gun companies have opened factories in the United States. Brazil’s Forjas
Tauras gun company, for example, derives 80 percent of its gun sales in the
United States. Belgian and Italian gun makers made large money donations
to the NRA.*

NRA international outreach efforts backfired in at least one instance. In
2015, several top NRA officials travelled to Russia, with some of them seeking
to expand business opportunities there. Among the Russian contacts they
made was Maria Butina, a young gun activist who established close ties to
NRA leaders. Her Russian mentor was Alexander Torshin, who had close ties
to Russian President Vladimir Putin and to Russian organized crime. Both
he and Butina became life NRA members. (Torshin’s ties to the NRA dated
to at least 2011; Butina’s to at least 2013.) In 2018, Butina pled guilty to work-
ing covertly on behalf of the Russian government (i.e., working as a Russian
agent) to influence the 2016 elections in a direction favored by Putin in part by
meeting politically influential Americans through the NRA and the Trump
campaign. She was sentenced to 18 months in prison and was deported to
Russia after her release. The judge in her case referred to her actions as “a
threat to our democracy.” Numerous allegations swirled during this time that
the NRA had served as a conduit for Russian money to then be directed to the
2016 Trump campaign.’

Explaining the NRA’s Effectiveness

As mentioned previously, the NRA probably owes its existence to government
support and largesse. Its long-term, intimate link to the gun industry—the
NRA's political silent partner—was also important in its development and is
a continuing source of political and financial support. Yet these two elements
contribute little to an understanding of the NRA’s contemporary political
effectiveness.

Member Incentives

Standard wisdom on the influence of interest groups identifies a handful of
key factors that explain a group’s effectiveness. They include money, member-
ship, reputation, and some combination of information, expertise, and skills.
These factors are not all equal in importance, although the NRA excels in all
these areas. Compared with similar groups, the NRA is considered to have a
large, intense membership; a fat budget; and skilled, experienced leaders.*®
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Popular analysis in the press often points to the NRA’s political spending
through its PAC as a key explanation for its influence. Commenting on an
NRA-supported bill successfully forced out of the House Judiciary Committee
in 1986 by discharge petition (gun control proponents sought to keep the
bill, the Firearms Owners Protection Act, in committee), the Washington
Post noted that 84 percent of the members of the House who signed the peti-
tion had also received NRA PAC money within the previous two years. The
paper editorialized that the NRA “has done a bang-up job of buying sup-
port in Congress.™® The common assertion that PAC spending buys votes
in Congress is one that is mostly unsupported by analysis.”® In fact, contri-
butions to members of Congress most often serve as a reward for supporting
the position of the PAC rather than as a way of swaying or switching votes,
although money is more likely to be important when the issue is narrower
and of lower visibility. Some of the heaviest PAC spenders in Washington,
such as the American Medical Association and the National Association of
Realtors, are often big losers on Capitol Hill. The main consequences of PAC
spending are reinforcement of existing loyalties and the acquisition of inter-
est-group access to the legislator. These are important considerations in the
interest-group process, to be sure, but PAC spending by the NRA’s PAC, or
that of any other, can rarely be tied directly to the purchase and subsequent
casting of legislators’ votes.”!

The key to the NRA’s effectiveness that distinguishes it from other interest
groups lies in its highly motivated mass membership and the organization’s
ability to bring pressure from that membership to bear at key moments and
places. Central to this effectiveness is the fact that gun control opponents
are more likely to engage in political action—letter writing, contributing
money, attending meetings, and the like—than gun control proponents. As
Bill Keller observed in CQ Weekly Report, the NRA’s strength rests with “a
body of gun lovers linked by a common activity that continues even when
the legislative front is quiet.” And in the New York Times Steven Roberts said,
“The real power of the rifle association stems from the fervor of its members,
their apparent devotion to a single, overriding issue, and their determination
to judge politicians on a ‘for-us-or-against-us’ basis.”* The question of mem-
ber motivation is central to understanding and gauging the effectiveness of
interest groups.

The political scientist James Q. Wilson identified four kinds of member
incentives: material, specific solidary, collective solidary, and purposive.
Material incentives are tangible rewards, including money, services, or gifts.
Specific solidary incentives include intangible rewards such as honors, the
bestowal of rank or office, and the granting of special respect or deference.
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Collective solidary incentives are also intangible but can be acquired only
through a group experience, such as the enjoyment, comradeship, and esteem
one might feel by belonging to a group. Purposive incentives are those that
might be most nearly considered ideological—those based on the support of
a cause or ideal; the satisfaction of membership comes from belief in and
advancement of a cause, not from receiving immediate concrete benefits.>® In
the case of NRA members, one can observe each of these incentives. People
who join the NRA receive several concrete benefits for their $35 dues, includ-
ing a magazine subscription, a cap bearing the NRA logo, travel and auto
discounts, a Visa card (for which members must apply), $1,000 in firearms
insurance and $10,000 in personal accident insurance (although the terms
of these policies are very narrow), information on and access to hunter tours
and sporting events, and other information and expertise on gun-related
activities. Although certainly a draw to some, these modest incentives alone
are hardly adequate to explain the zealotry of NRA membership.

Specific and collective solidary incentives can also be found in the organi-
zation. The NRA offers various awards, offices, and other forms of recognition
to individual members who show particular devotion to the organization’s
political goals and to those who demonstrate marksmanship and hunt-
ing skills. Collective incentives include participation in the NRA’s various
marksmanship competitions and other meetings that bring together those
who share a common interest in guns.

The final type of incentive, purposive, is certainly the most significant.
Much of the analysis in this chapter illustrates the primacy of purposive
motivations, in that the high and intense degree of NRA member involve-
ment connects most directly to the NRA’s ideological agenda. As Wilson
noted, members animated by purposive incentives “care passionately about
goals,” which, for the NRA, focus preeminently on avoidance and repeal
of gun controls.”® The acceleration of the NRA’s political agenda, dating to
the 1960s, is both a cause and a reflection of member concerns—concerns
that the NRA promotes in its numerous strident communications with its
members. The NRA’s use of mass mailings and electronic communications
is especially important as a link between the national organization and the
grassroots as well as a mobilizing tool to energize and direct member ani-
mus. That its mailing lists are organized by congressional district reveals the
political importance of these mailings to the NRA.>> As the political scien-
tist Jeffrey Berry notes, the key to effective mass mail is to provoke anger or
fear or both. For the NRA in 1993 and 1994, this included regular demon-
ization and vilification of Bill and Hillary Clinton; Attorney General Janet
Reno; the Bureau of Alcohol, Tobacco, and Firearms (ATF); and Handgun
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Control head Sarah Brady. In the 2000s their chief demons included Hillary
Clinton, Barack Obama, and the United Nations. These efforts are enhanced
when they are “tied to highly visible current events.”® After Barack Obama’s
election and re-election in 2008 and 2012, giving to the NRA increased, as
did gun sales. The same has occurred, consistently (and ironically) after mass
shootings such as the killing of twenty school children and six staff people
at Sandy Hook Elementary School in 2012, when calls for stronger gun laws
were exploited to gin up the fears of gun rights advocates.

In short, the gun culture unites and motivates gun enthusiasts. No par-
allel force provides similar unity and motivation to gun control proponents,
although groups such as Everytown for Gun Safety have sought to replicate
the NRA’s organizing successes. The NRA membership has maintained its
singular devotion for decades. Elected officials who support the NRA’s posi-
tion are motivated by a combination of grassroots pressure from constituents,
the desire to avoid potentially nasty confrontations with NRA supporters
(what has been labeled the “hassle factor”), and ideological sympathy.

Access

Closely related to explaining the NRA’s influence is the question of access
to the circles of decision making. Almost unique among interest groups, the
NRA has counted among its members several presidents, including Theodore
Roosevelt, Dwight D. Eisenhower, John F. Kennedy, Richard M. Nixon, Ronald
Reagan, George H. W. Bush, George W. Bush, and Donald J. Trump. Key con-
gressional leaders, including former House Speaker Tom Foley (D-WA) and
former House Commerce Committee chair John Dingell (D-MI), have been
members. Dingell also served on the NRA board, as have other members of
Congress.

The case of the Consumer Product Safety Commission (CPSC) makes
evident the significance of the political access represented by these mem-
berships. The CPSC was created in 1972 to test and regulate the production
and marketing of thousands of products to determine if they posed a health
or safety risk to consumers. Gun control opponents played no role in the
legislation’s initial consideration in committee; no one from the NRA, for
example, testified about the bill in committee. Yet during the adoption strug-
gle, Representative Dingell inserted a provision that specifically exempted
guns and ammunition. Although the matter received some debate in the
final stages of the bill’s consideration, it prompted relatively little scrutiny
or outcry outside Congress.”” Twenty-two years later, the CBS news program
60 Minutes ran a feature on the still-existing exemption, highlighting several
popular guns that had caused injuries and death because of defective parts or
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workmanship. For example, the popular Remington Model 700 bolt-action
rifle was shown to discharge even when the trigger was not pulled (the gun
would sometimes fire, for example, by the act of unlocking the safety). More
than 1,000 such instances had been reported to Remington, suggesting a far
larger number of incidents not documented. An internal company memo
revealed that Remington had been aware of the problem as far back as 1979.
The popular Chinese-made SKS semiautomatic rifle was also shown to fire in
a fully automatic fashion, even when the trigger was not pulled, because of
defective parts.

When asked why his bill to incorporate guns under the CPSC had failed
to advance in Congress, Senator Howard Metzenbaum (D-OH), a gun con-
trol proponent, said, “The NRA’s position is consistent. They’re opposed to
any legislation that has the word ‘gun’ anywhere in it.” When asked what
would happen if the NRA dropped its opposition to the bill, Metzenbaum
replied, “We would pass the bill overnight.” John Dingell had kept the bill
bottled up in committee in the House in order to avoid a likely supportive
vote on the floor. An NRA representative argued that the NRA continued
to oppose the bill because it was simply a back-door method to regulate or
ban guns entirely, even though legislative language could be written to avoid
such a problem. By one estimate, regulation of defective or flawed guns and
the use of inexpensive technology could prevent 500 accidental gun deaths
and numerous gun injuries every year.’® Access has provided the NRA with
the ability selectively to apply pressure effectively, particularly when rela-
tively few others in the political process are paying attention or when the
focal point of the pressure has been relatively narrow. Consider these illus-
trative examples:

e In 1965 Congress considered a bill to regulate mail-order gun sales,
spurred in part by the fact that President John F. Kennedy’s killer, Lee
Harvey Oswald, had purchased his rifle through a mail-order ad in an
NRA publication, The American Rifleman. The NRA alerted its mem-
bership, exhorting them to write to Washington against the bill. In the
month preceding the NRA alert, the White House received fifty letters,
split evenly for and against the bill. Within two weeks of the NRA alert
the White House received 12,000 letters, nearly all against the bill. The
two key congressional committees considering the bill also received a
sudden flood of angry mail—3,400 letters within two weeks. Senators
expressed astonishment at the volume and angry tone of the letters.
Gale McGee (D-WY) says, “I can recall no issue, either international
or domestic, in my tenure in the Senate that has aroused the people of
Wyoming as this one””® Gun mail-order regulation was averted until
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1968, when public fury at the assassinations of the Reverend Martin
Luther King Jr. and Senator Robert Kennedy spurred the passage of the
Gun Control Act of 1968. The pattern the NRA set in the 1960s has sub-
sequently become its political signature.

e Freshman representative Peter P. Smith (R-VT) felt NRA wrath in 1989
when he co-sponsored a bill to ban semiautomatic weapons. This action
prompted particular ire because Smith had signed a petition in 1988
saying he would oppose gun controls. NRA members in his district
demanded his resignation, and the NRA spent $18,000 in the campaign
to defeat him in 1990. “Impeach Peter Smith, Traitor” posters sprang
up in his district. Flyers pairing his picture with that of Adolf Hitler
were circulated. “I've never been through anything like this. It was
astounding,” he noted.®® Speaking about his subsequent unsuccessful
re-election bid, Smith said, “My mother was almost driven off the road.
People were shooting my lawn signs at night. That is the level of emotion
the NRA was able to stir up.”®' Smith was defeated by socialist Bernard
Sanders, who had also expressed support for an assault-weapons ban.
Yet the NRA was less concerned with Sanders’s position than with
punishing Smith. After election to the House, however, Sanders voted
against a waiting period for handgun purchases in 1991 and again in
1993, when the measure passed.

* Michigan congressman Bart Stupak, considered one of the most con-
servative Democrats in the House of Representatives, had a long his-
tory of NRA support. The former Michigan state trooper, whose district
included the state’s rural and conservative Upper Peninsula, had
received almost $50,000 in campaign contributions from the NRA in
his four previous election bids. The NRA’s support seemed well justified,
as Stupak always voted with the NRA’s position on gun issues; Stupak’s
voting trend was logical because hunting and sporting are important
activities in that district, where more than 60 percent of households
own guns. In the 2000 race, however, the NRA turned against Stupak. It
was instrumental in recruiting his Republican opponent, Chuck Yob, to
whom it funneled $5,000, and the NRA advertised for Stupak’s defeat.
His sin? Stupak voted in 1999 in favor of a House bill that would have
imposed a three-day waiting period for background checks for firearms
sales at gun shows. The measure failed to win enactment. In a closely
watched campaign, Stupak won re-election with 58 percent of the vote,
only slightly less than his 59 percent margin of victory in 1998. “I'm a
hunter and I have been since I was a kid,” said Stupak. “I've never voted
to take away a single gun. Never.”s?



Political Fury V¥ 161

“Access” was the name of the game for the NRA and the presidency of
George W. Bush. During the 2000 election campaign the NRA’s first vice
president was caught on tape saying that Bush’s election would mean
that the NRA would have “a president where we work out of their office.”
In fact, the second Bush presidency proved to be the most NRA-friendly
administration in history. In Congress, after several years of effort, the
Bush administration won enactment of the NRA’s chief policy objective,
a bill to provide the gun industry and gun dealers with immunity from
lawsuits (see Chapter 5). It also allowed the assault-weapons ban to lapse
in 2004. Bush’s first attorney general, John Ashcroft, had been one of the
NRA’s chief allies in Congress when he served as senator from Missouri.
As the nation’s chief law-enforcement officer, Ashcroft broke with five
decades of Justice Department policy, spanning both Democratic and
Republican presidents, by adopting as policy the “individualist” view
of the Second Amendment, claiming that it protected the right of indi-
vidual citizens to own guns for their own purposes. Thanks in part to
the administration’s new view, the Supreme Court embraced it in 2008
(see Chapter 2). The administration also limited gun data record keep-
ing and law enforcement access to gun-related data, even when other
law enforcement agencies were seeking data on suspected terrorists
after the 9/11 attacks. The problem of limiting access to gun-purchase
records was not merely hypothetical: in 2005, a congressional investi-
gation found forty-seven instances during eight months in 2004 when
terror suspects were allowed to buy guns legally because of restrictions
that prevented law enforcement from cross-checking such lists. This
prompted one critic to say that the Bush “firearms policy [was] largely
dictated by the National Rifle Association.”®® Further, the administra-
tion resisted all efforts to stem international arms trafficking by the
United Nations. It even canceled the Department of Housing and Urban
Development’s gun buyback program, a program the NRA ridiculed as
a “gun surrender program.”®* In 2009 a Government Accountability
Office report revealed that although people on terrorist watch lists could
be prevented from boarding airplanes, they could not be prevented
from buying guns. In fact, from 2004 to 2009, 963 requests for gun pur-
chases were made by people on watch lists; 865 (90 percent) of them were
allowed to complete the purchases. In 2010, 272 people whose names
appeared on the terrorist watch list (and who are not allowed to board
an airplane) attempted to purchase guns; of those, only twenty-five were
rejected. Legislative efforts to close this gap failed, according to one sen-
ator, because Congress was “knuckling under to the gun lobby.”®®
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The Politics of Purity

Coupled with the fervor of its membership is a related key organizational
trait: the increasingly polemical, ideological, and zealous nature of the orga-
nization’s leadership, a tendency that further underscores the purposive
motivations of the NRA’s adherents. Long known for its zealotry, the NRA
accelerated its insistence on absolute issue purity in the aftermath of a furious
internal power struggle that came to a head in 1977.

Although it had opposed gun controls for decades, the NRA leadership
had maintained the organization’s primary focus on sporting, hunting, and
other recreational gun uses. To the dismay of NRA hard-liners, Executive
Vice President Franklin Orth had given at least partially favorable testimony
before Congress on the 1968 gun control bill. The hard-liners tried but failed
to remove Orth. Meanwhile, the old-guard moderates in control of the orga-
nization sought to turn the organization away from politics and back toward
hunting and conservation.

Symptomatic of this effort were plans promoted by the old guard to cre-
ate a national shooting center in New Mexico and move the NRA’s head-
quarters to Colorado Springs. Meanwhile, the NRA’s recently formed ILA,
headed by hard-liner Harlon Carter, complained bitterly at the devotion of
organizational resources to these nonpolitical efforts. The response of the old
guard was to fire seventy-four employees, most of whom were hard-liners.
The simmering dispute surfaced at the NRA’s 1977 convention in Cincinnati.
Rallying a faction called the Federation of the NRA, Carter won organiza-
tional changes that gave the convention members greater control over deci-
sion making. He and his allies then used those rules to depose the old guard
at the convention in what was dubbed the Cincinnati Revolt. From this point
forward, the ILA became the primary power center of the NRA, and as Osha
Gray Davidson noted, “the NRA became more than a rifle club. It became the
Gun Lobby.”®® Since that time the hard-liners have pushed the organization
toward total, unwavering opposition to all forms of gun regulation.®” This
emphasis on 100 percent purity has helped the organization mobilize and
activate its faithful, but it has also alienated former and potential allies.

One of the most highly publicized consequences of this unyielding
approach has been the alienation of most national police organizations. The
split between these former allies can be traced to the NRA’s opposition to
any regulation of armor-piercing (so-called cop-killer) bullets in the 1980s.
The stand infuriated many in law enforcement because the bullets had no
sporting or hunting purposes—unless the quarry was a police officer wearing
a bullet-proof vest. Police organizations began to side with HCI’s lobbying
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efforts, spearheaded by Sarah Brady, to impose a waiting period for hand-
gun purchases. In recent years police organizations have also opposed such
NRA-backed efforts as liberalizing concealed-carry laws and the extension of
aggressive “stand your ground” laws (expanding the right of civilians to use
deadly force on the streets; see Chapter 3) in many states around the country.

NRA purity-based attacks have targeted long-time allies as well. Most
notably, President (and former NRA life member) George H. W. Bush was
the focus of an unsuccessful effort of expulsion from the NRA as the result
of his 1989 decision to ban the import of semiautomatic rifles. Bush’s deci-
sion came in large part because of the recommendation of drug czar William
Bennett, who was threatened with political retaliation from the NRA for his
gun stand. According to a spokesperson for the Bush administration, Bennett
said he was told through an intermediary that “if he has thoughts of a polit-
ical future, he can forget them if he doesn’t respect the power of the NRA.”®
Even though Bush’s 1992 opponent Bill Clinton supported gun control more
strongly, the NRA refused to endorse Bush (as it had in 1988) or contribute
any money to his campaign. In 1996 the NRA turned its back on Republican
presidential nominee and long-time NRA supporter Robert Dole because of
his refusal to support repeal of the 1994 assault weapons ban, even though the
incumbent, Clinton, had become the NRA’s arch foe.

Although the NRA is quick to project a tough crime-fighting image, it lob-
bied successfully in 1996 to kill key provisions in a counterterrorism bill that
was introduced in response to the 1995 bombing of a federal office building
in Oklahoma City. Among the provisions opposed by the NRA and success-
fully deleted from the bill were measures to make it easier to deport illegal
aliens charged with terrorism, enhanced government powers to crackdown
on fund-raising by foreign terrorist groups, studies of armor-piercing ammu-
nition and explosives, and measures that would have made it easier for the
government to prosecute those who provide weapons that are used in crimes.
A watered-down version of the bill was signed into law in April 1996.%

A serious NRA gaffe arose from a fund-raising letter sent out shortly
before the bombing of a federal office building in Oklahoma City on April 19,
1995. In the six-page letter, signed by NRA executive vice president Wayne
LaPierre, federal government agents were compared to Nazis in that they
were said to wear “Nazi bucket helmets and black storm trooper uniforms”
and to “harass, intimidate, even murder law-abiding citizens.” In the wake
of enhanced national sensitivity to the extremist antigovernment rhetoric of
those believed to be responsible for the bombing and other acts of domestic
terrorism, many expressed outrage at the letter. In particular, former president
George H. W. Bush publicly resigned his life membership in the organization,
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noting that a Secret Service agent was killed in the bombing, ATF agents were
killed in the line of duty, and the heads of these and other federal law enforce-
ment agencies were not fascists. He called the NRA letter a “vicious slander
on good people.””’In response, NRA president Washington published a full-
page written response in several prominent newspapers, defending LaPierre’s
incendiary letter. Shortly thereafter, however, LaPierre apologized for the
letter and expressed regret for offending federal law-enforcement officials.
Yet the apology did little to dampen criticism of the NRA’s apparent sympa-
thies for extremist groups. This criticism intensified when it was revealed that
NRA official Tanya Metaksa had met with members of the Michigan Militia
in a hotel lobby in Michigan a few months before the Oklahoma City blast
(although no one suggested that the NRA knew of or discussed any plans to
blow up the building or engage in other violent acts). Bemoaning the NRA’s
tarnished image, former NRA president Riley said, “now were cast with the
Nazis, the skinheads, and the Ku Klux Klan.””!

Internal power struggles between NRA factions took a Hollywood twist
in 1997 when the actor and gun activist Charlton Heston defeated the hard-
liner and then first vice president Neal Knox in his re-election bid (in 1999
Knox’s protégée Metaksa was pushed out of power). Heston’s nomination
was propelled by Knox’s nemesis LaPierre, whom Knox had targeted for
defeat. Heston’s election served several purposes. LaPierre was able to exploit
Heston’s celebrity status to beat back efforts by the more extremist elements
within the organization, headed by Knox, to consolidate control. Heston’s
presence also provided a badly needed public relations boost to the organi-
zation, and indeed, Heston was a leading spokesperson for the NRA and its
causes, lending his name to various paid advertisements, letters to national
publications, and the like, extolling NRA positions. Most notably, Heston
spearheaded a new campaign extolling gun rights as the most important of all
civil liberties. Knox, however, continued to criticize Heston as insufficiently
strong on the gun issue, and the extended intraorganizational struggles pro-
moted criticisms that the NRA had become too politicized and too extremist,
even for its traditional hunter-sportsperson base of support. At its June 1998
convention, the NRA elected Heston to serve as its president, a further defeat
for the Knox faction. Heston was re-elected in 1999, 2000, 2001, and 2002,
eclipsing the organization’s two-term limit. Heston retired in 2003 when he
was diagnosed with Alzheimer’s disease.””> Former NRA president Warren
Cassidy summarized the NRA’s continuing single-issue zealotry: “You'd get a
far better understanding if you[‘d] just approach us as if [we were] one of the
world’s great religions.””?

Despite the NR A’s legendary commitment to issue purity, it came under fire
in 2009 and 2010 for wavering in its loyalty to gun rights and conservatism.
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For example, the gun rights movement’s greatest success in decades, the 2008
Heller Supreme Court case establishing personal gun rights (see Chapter 2),
was not spearheaded by NRA lawyers but instead by other organizations,
including the libertarian Cato Institute and the Gun Owners of America. As
one account noted, “The NRA thought the Heller case was a bad idea and
fought to kill it with various strategies.””* The reason for the NRA’s reluctance
was its fear that a frontal Second Amendment-based legal challenge to gun
laws might fail before the high court. The NRA’s timidity earned it the ire of
these stauncher groups, especially after the NRA jumped on the Heller band-
wagon to share credit for the legal victory.

The NRA caught fire from the right wing for endorsing some Democrats
in the 2010 election, including Senate Democratic majority leader Harry Reid
(NV), even though he had been a longtime NRA supporter (Reid won his
race); for failing to support open-carry gun movements around the country
(where gun owners legally carried their guns in plain sight instead of con-
cealed on their persons); for failing to vigorously oppose President Obama’s
two successful nominees to the Supreme Court, Sonia Sotomayor and Elena
Kagan; and for being too willing to negotiate with the majority Democrats
in Congress and the White House. Although criticism of the NRA from the
ultra-right was nothing new (the Gun Owners of America was formed in the
1970s because of the belief that the NRA was not being tough enough on gun
issues), this larger flap over the NRA’s conservative credentials reflected the
NRA’s political ascendance, demonstrable successes won in part because of
negotiations with Democrats, the pro-gun turn of some in the Democratic
party in the 2000s, and the right wing’s general movement even further to
the right, especially with the establishment of the Tea Party movement in
2009. From the perspective of the right wing, the NRA had sold out; from the
NRA’s perspective, it was and is hard to argue with success.””

The NRA’s 2016 successes seemed to come crashing down in the aftermath
of the elections. In May 2016, the NRA enthusiastically endorsed renegade
Republican presidential nominee Donald Trump, making it among the first
important interest groups to endorse him. In all, it poured over $31 million
into his campaign and $54.4 million total on the elections, although an inves-
tigation into NRA campaign financing concluded that its total 2016 cycle
spending was at least $70 million, including spending on voter mobiliza-
tion efforts and online ads, which do not have to be reported to the Federal
Elections Commission. This spending dwarfed the $27 million it spent on
the 2014 elections and the $20 million it spent in 2012.7 Yet it turned out
that the NRA was in severe financial and legal jeopardy. Since 2010, the NRA
had drawn over $200 million in cash from its non-profit NRA Foundation
to keep its doors open. As of the end of 2017, NRA available assets were in



166 V¥ Chapter 4

the negative, to the tune of $31.8 million. Since 2009, while its revenues grew
only 0.7% per year, its expenses grew on average 6.4% per year. In 2018, the
NRA raised $412 million but spent $423 million. Key to its revenue loss
were falling membership numbers across several years (membership dues
provide nearly half of the organization’s annual revenue). In 2018, member
dues revenue was $170 million; in 2019 it fell to $113 million; by 2021 it was
$97 million, the lowest in fifteen years.77 Ironically, To make matters worse,
the NRA had become accustomed to wasteful and extravagant spending. For
example, for thirty years it had retained a close partnership with the adver-
tising firm of Ackerman-McQueen, but it was an expensive partnership: it
was paid $40 million by the NRA in 2017 alone. Ackerman-McQueen had
been the driving force behind many NRA campaigns and activities, includ-
ing NRATYV, an online media outlet begun in 2016 that proved expensive and
yielded little traffic. NRA Executive Director Wayne LaPierre pulled the plug
on it in 2019 and severed NRA’s ties with the advertising firm. That led to a
protracted nasty, public, and expensive legal dispute between the two.”®

At the same time, coinciding with the NRA’s 2019 spring convention,
LaPierre’s leadership was openly challenged by the organization’s president,
Oliver North, who issued a letter to the NRA’s board shortly before the con-
vention’s opening accusing LaPierre of profligate and improper personal
spending, including $275,000 on clothing for himself from a Beverly Hills
boutique and multi-million dollar travel to several posh resorts, and a charge
of sexual harassment. North insisted that LaPierre (who also has been paid
an annual salary of over $5 million yearly) step down, calling the situation an
“existential crisis.” LaPierre immediately fired back, accusing North of extor-
tion and having an improper relationship with Ackerman-McQueen (which
also represented North and paid him $1 million a year; ironically, LaPierre
and his wife both had long ties to the ad firm). LaPierre prevailed, and North
learned that he was out while the convention was still underway. Another
misbegotten Ackerman-McQueen program came under scrutiny during this
time. A state agency in New York ruled that the NRA’s “Carry Guard” insur-
ance program, designed and marketed by Ackerman-McQueen to generate
revenue by providing policies to cover self-defense shootings, violated state
insurance rules. Critics dubbed it “murder insurance” because it could in
essence provide coverage for a criminal act. The NRA sued, but ended the
program in 2019. New York’s Attorney General issued a 160-page lawsuit”’
in 2020 that called for the NRA’s dissolution®” and the removal of Wayne
LaPierre®! as its CEO (the NRA is chartered in New York). The lawsuit doc-
umented extensive allegations of rampant cronyism, corruption, sweetheart
deals and fraud. It charged that LaPierre used the NRA as his personal bank
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account, adding that blame extended to the rest of the organization’s leaders
as well. A court ruled against dissolving the NRA but otherwise allowed the
investigation to proceed. Congressional investigations followed similar leads,
including an investigation into allegations of money laundering between the
NRA and Russian officials, as well as allegations that Russian money made its
way into the 2016 elections, in violation of election law. North’s resignation
turned out to be the start of a parade of resignations and firings. From North’s
2019 departure through the next twelve months, the NRA saw the firing or
resignation of three executives (including one-time LaPierre heir-apparent
Chris Cox), eleven board members, three lawyers, and three other staff peo-
ple. In early 2020, 200 NRA employees were laid off. LaPierre reported to the
NRA board that it had spent $100 million in the previous two years on its
legal problems.®? In 2021, total NRA revenues continued to plummet to a low
of $227 million, their lowest number in a decade, and down from its highest
annual revenues in 2016 when it took in $367 million. Membership dues were
$97 million, the lowest level in fifteen years. Preliminary reports for 2022
showed a continued slide.** The NRA remained a badly weakened organiza-
tion, opening the door to other gun rights organizations to take their place.

The National Association for Gun Rights

Other gun rights groups have also pursued gun rights goals aside from the
NRA, generally insisting that the NRA has been insufficiently zealous. The
NRA’s parade of troubles has only encouraged these other gun groups. One
such group seeking to supplant the NRA is the National Association for Gun
Rights. The NAGR was formed in 2000 and gained tax-exempt status in 2001.
Dudley Brown was named CEO of the organization in 2007; he is variously
identified as the organization’s president and executive director. Known for
his long-time right-wing activism, especially on the gun issue, Brown formed
the Colorado-based Rocky Mountain Gun Owners in 1996 and has been
active in gun politics since.

The organization describes itself as “a 501(c)(4) nonprofit, nonpartisan,
single-issue citizens’ organization dedicated to preserving and protecting
the right to keep and bear arms through aggressive programs designed to
mobilize public opposition to anti-gun legislation.” Its headquarters are in
Loveland, Colorado, though it also has a presence in Washington, D.C. In the
first two decades of this century, it focused mostly on election-related activi-
ties but did so through fierce criticism of the NRA and of Republicans deemed
insufficiently loyal to the gun cause. Those tactics generated considerable
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publicity for the organization and Brown, but also anger from many on the
right. Another gun rights organization, the Second Amendment Foundation,
charged that Brown had “built a reputation by attacking every other major
gun rights organization and even pro-gun politicians, to the detriment of
the gun rights movement. His rhetoric has done more to marginalize Second
Amendment activism than all of the slanders from gun prohibition lobby-
ing groups combined.”®* Brown’s incendiary political tactics have led some to
conclude that he was partly responsible for the migration of Colorado from
a solidly Republican state to a nearly-solid Democratic bastion in the 1990s
and early 2000s. According to an analysis of Brown’s tactics and its impact on
Colorado’s changing political landscape, “Republicans are beginning to won-
der if Brown’s circular firing squad is killing the party by alienating everyone
except its most devout conservatives.”®> By attacking and helping defeat more
moderate Republicans in favor of more extreme Republicans, Brown’s tactics
alienated centrists and paved the way for Democrats to win state elections
that they might not otherwise have won.

Brown and the NAGR hit a high water mark when they endorsed Senator
Rand Paul’s (R-KY) run for the presidency in 2015. It shared Paul’s liber-
tarian, anti-government ideology and absolutist view of gun rights, and
benefited by sharing his email and donor lists. But Brown and the NAGR
took criticism for “waging war against the Republican establishment and the
National Rifle Association.”®® Even though Paul was an early front-runner for
the presidential nomination, his campaign collapsed at the start of the prima-
ries, an outcome unhelpful to the NAGR’s prospects. After reaching a high
point of political spending during this time, including spending $6.8 million
on lobbying in 2013,%” and about $180,000 in campaign contributions in 2014,
its spending on these activities declined thereafter.®® For example, in 2022 its
spending on lobbying totaled only about $1.15 million.®’ In 2020, the NAGR
reported total revenues of $9.8 million.”® The organization seemed to shift
its focus to greater emphasis on legal action in recent years, especially since
the Supreme Court’s 2022 Bruen decision (see Chapter 2), where it has chal-
lenged numerous gun laws across the country, focusing in particular on laws
restricting assault weapons and large capacity magazines.”!

'The Brady Campaign to Prevent Gun Violence

The NRA’s long-time opponent is the Brady Campaign to Prevent Gun
Violence, known as Handgun Control, Inc. (HCI) before 2001. Founded under
the name the National Council to Control Handguns in 1974 by Chicago
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native Mark Borinsky, who had been robbed at gunpoint, the organization
took off when Republican marketing manager Pete Shields (whose twenty-
three-year-old son had recently been murdered) joined in 1975 and became
chairman, whereupon the organization became HCI. The organization began
in partnership with the National Coalition to Ban Handguns (NCBH),
formed at about the same time. The groups soon parted ways. The NCBH,
renamed the Coalition to Stop Gun Violence (CSGV) in 1990, has generally
pursued a tougher stand on gun regulation than the Brady Campaign.®>

In 1976, after establishing a friendly relationship with members of the
House Judiciary Committee, HCI won early support for a ban on the manu-
facture of cheap handguns, called Saturday night specials. However, an NRA
political counterattack caused four members of the Judiciary Committee to
withdraw their support for the ban, and the bill failed. HCI possessed rela-
tively few resources until the murder of John Lennon in 1980 helped spark
interest and fund-raising activities. By 1981 membership had surpassed
100,000.%> In 1983 the organization created an education outreach organi-
zation, the Center to Prevent Handgun Violence, which became the Brady
Center to Prevent Handgun Violence in 2001. In 1989, it established the Legal
Action Project to push its agenda in the courts.

The organization contributed money to congressional campaigns for
the first time in 1980, when it gave $75,000; in comparison, the NRA spent
$1.5 million for campaigns that year. By the 1991-1992 election cycle HCI
had spent $280,000. In the 1995-1996 election cycle HCI spent $315,000, but
the NRA’s spending of $6.6 million in those years dwarfed that figure. In
the 1999-2000 election cycle the Brady Campaign spent at least ten times as
much on campaigns as it had in 1996, amounting to more than $4 million;
yet the NRA still dwarfed its spending. Even so, pro-gun control candidates
generally fared well in the 2000 and 2004 elections.”® The Brady Campaign
has sought to duplicate the tactical and organizational methodologies of
the NRA, in particular by building a grassroots base of members willing to
write letters, make phone calls, vote, and contribute money to support the
gun control agenda. It too has sought to demonize the opposition, but it has
not matched the NRA in volume or intensity. By 1990 membership reached
250,000; in 1998, it reported membership exceeding 400,000 and a mailing
list of more than one million.”® In 2010, it reported a membership of 600,000.

The Brady Campaign’s main focus has been national and state lobbying
efforts, spearheaded for many years by Sarah Brady. The daughter of an FBI
agent and a Republican activist, Brady achieved notoriety when her husband,
Reagan’s press secretary James Brady, was seriously injured in a 1981 assas-
sination attempt against the president. Four years later Sarah Brady joined
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the board of HCI in reaction to a bill then before Congress that would have
gutted much of the 1968 Gun Control Act. Two years later she helped ini-
tiate and subsequently led the successful charge to enact a waiting period
for handgun purchases, enacted in 1993 as the Brady law (see Chapter 5).
HCI also claimed victory when Congress enacted the assault weapons ban
in 1994. Brady headed the Brady Campaign since 1989.°® Former Maryland
Democratic congressman Michael Barnes became organization head in 2000.
In 2006 former Republican mayor of Fort Wayne, Indiana, Paul Helmke, suc-
ceeded Barnes. Gun safety advocate Dan Gross became president in 2012.
The Brady Campaign can certainly claim some credit for the enactment of
gun control measures in Congress and in many states in the late 1980s and
1990s, even though its size and resources are only about one-tenth of those
of the NRA.

The Million Mom March

In the aftermath of the 1999 Columbine school shooting (see Chapter 3)
and other highly publicized acts of gun violence, a grassroots movement of
women in support of stronger gun laws sprang up and organized the first
mass rally in modern times on the gun issue; it was one of the largest mass
rallies ever held in Washington, DC. The idea originated with Donna Dees-
Thomases, a New Jersey mother. Outraged by a 1999 shooting at a Jewish
community center in California, Dees-Thomases, who also worked part-time
as a publicist, recruited like-minded women who eventually established fifty
state-based organizations to coordinate a march on Washington styled after
the Million Man March held there several years earlier.

The organization, labeled the Million Mom March (MMM), converged on
the nation’s capital on Mother’s Day in May 2000. It identified six policy goals:
uniform “cooling oft” periods and background checks for gun purchases; the
licensing of handgun owners and registration of all handguns; mandatory
safety locks for all handguns; one-handgun-per-month purchase limits; strict
enforcement of existing gun laws; and help from corporate America. On
march day, turnout exceeded all expectations, as the day-long event attracted
about 700,000 people. Rally speakers included public officials, celebrities, and
women whose lives had been affected by gun violence. Smaller rallies were
held simultaneously in at least twenty cities around the country. The rally
received extensive attention, and it seemed to mark a turning point in the
political dynamic of the gun issue. Much of the impetus for the event and
its resonance among women arose from the fact that women support gun
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control in significantly greater numbers than men. During the 2000 elections,
for example, polls showed that the “gender gap” between men and women
on the gun issue was greater than on any other issue. After the march, the
organization reorganized itself as the Million Mom March Foundation, hop-
ing to sustain its momentum and political impact in the way that Mothers
Against Drunk Driving (MADD) eventually influenced drinking age laws in
the 1980s. MMM activities won support from the US Conference of Mayors,
the League of Women Voters, the National Parent-Teachers Association, and
other groups in favor of gun control.

A counter-demonstration group that was formed during this period, the
Second Amendment Sisters (SAS), sought to rally women in support of gun
ownership at what it called the Armed Informed Mothers March. Closely
paralleling the NRA’s stand on gun issues, SAS argued that stronger gun laws
would infringe on a woman’s ability to defend herself. The NRA also launched
a concurrent advertising campaign to counter the MMM’s arguments. The
SAS counter-demonstration, held on Mother’s Day at the opposite end of the
Washington Mall, attracted about 1,000 protestors.

The MMM’s dramatic initial event mushroomed for a time. Within a few
months more than 240 MMM chapters opened in forty-six states. Yet its
grassroots base was unable to sustain its momentum and mass involvement.
Identifiable membership shrank, offices were closed, thirty of thirty-five
employees were laid off, and in 2001 the MMM organization was folded into
the Brady Campaign. On the first anniversary of its landmark march, it was
unable to rally more than a sprinkling of participants. Still, the MMM move-
ment established a network of local and state organizations that has persisted.
In 2005 about fifty active chapters operated in twenty states, and thousands of
participants became directly involved in local politics through activities like
lobbying, electioneering, and public education efforts. By 2009 the organiza-
tion claimed chapters in all fifty states.”” The MMM’s political and organiza-
tional arc again underscored limitations on the ability of gun control groups
to establish and maintain the kind of political loyalty and grassroots base that
has sustained the NRA for decades, despite the fact that public opinion stands
closer to the MMM than to the NRA.

New Gun Control Groups Enter the Fray

In 2006, New York City Mayor Michael Bloomberg and Boston Mayor Thomas
Menino convened a summit of fifteen big-city mayors to coordinate an effort
to combat the flow of illegal firearms into their cities from states with lax gun



172 'V Chapter 4

laws. The organization they formed, Mayors Against Illegal Guns (MAIG),
also became a national lobbying force to press for stronger guns laws. By 2014,
the group claimed more than 1,000 mayors as members and—while its efforts
initially focused on investigation and interdiction of arms trafficking that
funneled guns into large cities (see Chapter 6), as well as the production of
reports on gun issues—it became a more political group, seeking to pressure
lawmakers at federal and state levels to tighten gun regulations and invest-
ing money in electoral races. In 2012, Bloomberg’s Super PAC, Independence
USA, spent $10 million on ads supporting pro-gun control candidates. By the
2010s, Bloomberg had become the most recognizable nationwide proponent
of stronger gun laws. The group had already begun to turn its attention and
resources to political campaign activities when the Sandy Hook elementary
school shooting in December 2012 (see Chapter 5) proved to be a catalyzing
moment. Decrying past inaction by the president and Congress on the gun
issue, billionaire Bloomberg vowed to invest some of his personal fortune in
counterbalancing the NRA’s influence. Two other factors also facilitated his
decision: the loosening of campaign finance laws by Supreme Court rulings
that now allowed individuals to spend unlimited amounts of money on polit-
ical campaigns and the conclusion of Bloomberg’s third term as New York
mayor at the end of 2013.

In the spring of 2014, Bloomberg officially launched a new umbrella group,
Everytown for Gun Safety, which now combined MAIG with another new
group, Moms Demand Action for Gun Sense in America. Formed by an
Indiana mother of five with extensive public relations experience, Shannon
Watts was moved to take action the day after Newtown with the goal of bring-
ing together mothers’ voices at the local level throughout the country. The
grass-roots group claimed over 200,000 members as of 2016. After combin-
ing with Everytown, it claimed a total membership of nearly 1.3 million as
of 2017. Watts’ group had logged some successes by pressuring businesses
through publicity and threat of boycott to not allow gun carrying in their
places of business. These tactics had proven effective in persuading businesses
like Starbucks, Chipotle, Chili’s, Sonic, Kroger, Panera, and Target to ban
gun carrying. Bloomberg pledged to spend $50 million of his own money to
advance his agenda, including the building of a grassroots organization and
heavy spending in the 2014 and 2016 elections. For the first time in 2014, a
pro-gun control group would not only match but exceed NRA spending. As
noted earlier, there is no simple equation between dollars spent and favorable
outcomes. Nevertheless, money is a prerequisite for influence, and Bloomberg
promised that he and his organization would continue their work in the
years to come, including a pledge to spend $60 million in the 2020 election
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cycle. One sign of that influence was gun safety groups’ success in winning
passage of tougher gun laws in statewide referenda in three states in 2016,
despite victories by gun rights candidates, including Donald Trump. Voters
in California, Nevada, and Washington State all approved stronger gun
safety measures; Maine voters narrowly defeated a strengthened background
check measure. In addition, by the middle of 2017, four states had enacted
measures to disarm domestic abusers. Everytown spearheaded this effort in
part by compiling data showing that 54 percent of 156 mass shootings from
2009-2016 were caused by family or domestic violence.”®

The other significant gun control organization to emerge was formed by
former congresswoman Gabrielle Giffords and her husband Mark Kelly, a
retired Navy captain and former astronaut. After Giffords survived a near-
fatal shooting in January 2011 (see Introduction), the two formed Americans
for Responsible Solutions in 2013; their organization was also spurred, at least
in part, by Newtown. Both are gun owners and professed supporters of the
Second Amendment who spend considerable time and resources reaching out
to gun owners, though their organization focuses on solutions to gun vio-
lence. In addition, they raised and spent $20 million for the 2014 elections—a
significant accomplishment for the new organization. In the 2016 elections,
they spent about $13 million; in 2018, they spent about $18 million. The duo’s
personal narratives and their long-time gun ownership provided a contrast-
ing image to that of big-city mayor Bloomberg. Despite these stylistic differ-
ences, their policy focus was on measures with wide and clear public support,
including universal background checks for gun purchases, improved record
keeping, more effective crackdowns on gun trafficking, bullet magazine lim-
its, and measures to keep guns from children. Their overall political goal, to
break the NRA’s hammerlock on decision makers at federal and state levels,
opened a new and, for the first time, well-funded front in the ongoing politi-
cal struggle over gun policy. In 2016, the group merged with the Law Center
to Prevent Gun Violence, a gun safety research organization founded in 1993,
and now goes by the umbrella name Giffords.”

The Gun Control Movement’s Strategic
Blunders and Newfound Strength

In an important study, political scientist Kristin Goss incisively analyzed
the political defeats that the pro-gun control movement had suffered from
its founding through the start of the 2000s.° In her view, the gun control
movement (including but extending well beyond HCI/Brady Campaign)
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committed a significant strategic mistake when it sought a “comprehensive
policy approach” to the gun issue in the 1970s and 1980s. That is, rather than
pursue achievable but incremental policy change both at the national and
state levels, it advanced a “rational national” strategy that sought nothing less
than a major revamping of national gun policy.

Such an effort to enact sweeping national policy change is rarely effective
in American politics because power in American governance is fragmented
among the three branches of government at the national level (separation of
powers and checks and balances), and between the national government and
the states (the system of federalism). Instead, a more modest, incremental
approach to policy change is both more typical and more successful. Yet the
gun control movement mostly rejected small gun-policy steps. For example,
the National Coalition to Ban Handguns pursued a nationwide handgun ban
during this time period even though most Americans, although favoring
most gun control initiatives, opposed such a ban. And when more limited gun
measures were offered, they were often rejected as inadequate. In one instance
President Gerald Ford proposed to Congress in 1975 a ban on “Saturday night
specials” (cheap, small-caliber handguns), a one-gun-per-customer sales
limit for licensed firearms dealers, background checks on prospective gun
buyers, and improved gun dealer oversight. Yet congressional Democrats
rejected this proposal from a conservative Republican president for not going
far enough. Instead, numerous other, tougher gun measures were introduced,
including a nationwide handgun ban; the final result was that no gun control
measures were enacted. The following year voters in Massachusetts rejected
a statewide referendum to enact a handgun ban, despite early polls showing
most voters in favor of the measure; a similar initiative in California in 1982
also met with unexpected defeat.

This string of defeats demoralized the gun control movement. Ironically,
gun measures rejected as too limited by the pro-control movement in the
1970s, such as the Saturday night special ban and even uniform gun registra-
tion, might well have won enactment at the time. In the 1990s and 2000s the
enactment of such measures seems beyond the reach of gun control groups.
Since the 1980s, however, these groups learned from such reversals. That
learning culminated in the enactment at the national level of a uniform back-
ground check for handgun purchases in 1993 and enactment of the assault
weapons ban in 1994 (see Chapter 5). Both measures reflected small-scale,
incremental policy changes, even though the political effort involved in their
enactment was great. The public supported both measures by wide margins.

In the second decade of the twenty-first century, the new gun safety groups
discussed earlier began to log some victories, mostly in selected state contests
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and state legislatures. Yet the tumblers seemed to shift dramatically in 2018.
On Valentine’s Day of that year, a disgruntled student shot and killed seven-
teen people at Marjory Stoneman Douglas High School in Parkland, Florida.
The Parkland shooting was profoundly different in one important way com-
pared to past shootings. Instead of seeking privacy and some degree of ano-
nymity, Parkland student survivors did the reverse: they seized the media
moment to decry the failure of political leaders to act against gun violence
and ridiculed politicians’ common but empty post-shooting mantras like
extending “thoughts and prayers.” For example, within hours of the shoot-
ing, President Trump tweeted his “prayers and condolences to the families
of the victims.” Student Sarah Chadwick shot back, “I don’t want your con-
dolences. ... Do something instead of sending prayers.” A widely circulated
image after the shooting showed an empty vehicle saying: “Excellent news.
The first truckload of your thoughts and prayers has just arrived.”

Beyond their initial outcry, the students became the driving wedge of a
nationwide movement, called “March for Our Lives,” that had clear goals: to
keep the gun issue at the forefront of the nation’s consciousness; to mobilize
young people to join the movement and register them to vote; to seek gov-
ernment legislative action; and to bring the issue into the fall elections. All
of these efforts met with success, helped at least in part by the fact that in the
last several years, national polls reported an upswing in support for stronger
gun laws. Within weeks of the shooting, two traditionally gun-friendly states,
Florida and Vermont, enacted new gun measures for the first time in memory.

In 2018, twenty-seven states enacted over sixty new gun regulations. Well-
attended rallies that drew thousands were held throughout the country under
the “#NeverAgain” banner. In Congress, two keystone bills championed by
the NRA, to enact concealed gun carry reciprocity and to deregulate the pur-
chase of gun silencers, stalled. In the 2018 midterm elections, for the first time
in history, gun safety organizations outspent the NRA in nationwide elec-
tions. Voters reported that the gun issue was their third most important issue
concern (with that support leaning overwhelmingly toward stronger gun reg-
ulation), a higher ranking than had been seen in decades. Among swing dis-
trict congressional races, thirty-eight of fifty-nine candidates embraced gun
regulation, compared to only four of thirty-six in 2016. A study of political
ads nationwide found an increase by a factor of twenty-two in pro-regulation
ads in 2018 compared with 2014. As if to punctuate the impact of this shifting
tide, Democrats who had won control of the House of Representatives passed
two new gun measures in early 2019 (the Republican-controlled Senate
failed to act on them). According to the gun safety organization Americans
for Responsible Solutions, only four of thirty-six House of Representatives
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candidates listed on the Democratic party’s “red to blue” list in 2016 included
the gun issue in their platforms. In 2018, thirty-eight of fifty-nine candidates
on the list included the issue.'"!

Building on successes in 2018, gun safety supporters continued to press
the issue into the 2020 presidential election cycle, and sympathetic candidates
were increasingly eager to embrace the issue. As in 2018, polls showed not
only that most Americans supported stronger gun laws, but ranked the issue
higher among issue concerns than had been true in prior electoral cycles.
Among polls from five polling organizations compiled from early 2020, four
of them found the gun issue to be among the public’s top issue concerns. In
one of the polls (Gallup), it tied for second at 34 percent, second only to health
care at 35 percent.lo2

The Political Balance and the Invincibility Myth

It is evident, first, that the NRA faced no serious opposing single-issue group
until the rise of HCI in the 1980s, a time when other groups (such as police
organizations) also brought pressure to bear on the NRA. This has helped
maintain a mythology of political invincibility concerning the NRA. Like any
interest group, the NRA trumpets any successes, even if they are not attribut-
able to NRA influence, and minimizes its reverses. Disentangling perceived
from actual influence is often complicated.

For example, during the 2000 elections the NRA worked furiously for
Republican presidential candidate George W. Bush. It did not officially endorse
him at first, though—not because of ideological objections, but because it felt
that a loud endorsement might undercut the Bush campaign theme of “com-
passionate conservatism,” Bush’s effort to appear less archly conservative and
more open to compromise. The NRA’s only slip in strategy occurred when
a comment appeared in the press quoting an NRA official as saying that a
Bush win would mean that the NRA could set up shop in the Oval Office. The
NRA’s all-out support for Bush was amplified in part because the Democratic
presidential nominee, Al Gore, campaigned expressly on a strong gun control
agenda, including support for handgun licensing.

The NRA took credit for Bush’s razor-thin victory over Al Gore (Gore
actually received 540,000 more popular votes nationwide than Bush, but Bush
received 271 electoral votes to Gore’s 267), pointing in particular to his wins
in Arkansas, Tennessee, and West Virginia. Yet Bush failed to win the large
and key battleground states of Iowa, Michigan, New Mexico, Pennsylvania
(the state with the second-largest NRA membership, next to Texas), and
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Wisconsin. Moreover, NRA-backed candidates lost in key US Senate races,
five of whom were incumbents, in Florida (Bill McCollum lost to Bill Nelson),
Michigan (incumbent Spencer Abraham lost to Debbie Stabenow), Minnesota
(incumbent Rod Grams lost to Mark Dayton), Missouri (incumbent John
Ashcroft lost to Jean Carnahan), and Washington State (incumbent Slade
Gordon lost to Maria Cantwell). In addition, statewide referenda to close the
gun show loophole in Colorado and Oregon passed by wide margins, despite
expensive NRA-backed campaigns to defeat the measures. The NRA fared lit-
tle better in races in the House of Representatives. For example, in California,
in one of the most expensive House races in the country, the NRA-backed
incumbent, Republican James Rogan, lost to Democrat Adam Schiff. Even so,
the 2000 election persuaded at least some Democrats that the gun issue was
a loser for them.

In 2004 many Democrats sought to avoid the gun issue entirely or to
embrace gun practices. Democratic presidential nominee John Kerry, for
example, emphasized his long interest in hunting, gun ownership, and use.'”
During Bush’s successful re-election effort in 2004, the NRA threw its full
weight behind his campaign, endorsing him and spending over $20 mil-
lion on his and other races around the country. In 2006 NRA-backed can-
didates in Minnesota, Missouri, Montana, Pennsylvania, and Virginia all
lost, despite NRA endorsements, internal communications, and spending of
more than $1 million on their behalf. In the 2008 election the NRA’s $40 mil-
lion in spending, including $15 million earmarked to defeat Barack Obama,
seemingly made little dent in that year’s Democratic tide. And the major
Republican gains in the 2010 midterm elections came at a time when the NRA
backed more Democrats than it had in decades. Some prominent Senate can-
didates—including Sherrod Brown (Ohio), Kay Hagen (North Carolina), Tim
Kaine (Virginia), Claire McCaskill (Missouri), and Bill Nelson (Florida)—
won their races in swing states despite receiving failing ratings from the NRA.
An analysis of the 2012 elections by the Sunlight Foundation reached a sim-
ilar conclusion. Based on an analysis of Federal Election Commission data,
the study found that the NRA got a less than 1 percent return on the over
$11 million it spent directly on election races. The NRA backed twenty-seven
winning candidates, but only 0.4 percent of its money went to them. The rest
of its money went to defeat other candidates, yet the NRA only achieved its
desired result in 0.39 percent of those races. And out of sixteen Senate races in
2012 into which the NRA invested money and effort, thirteen of its endorsed
candidates lost.

In the 2016 elections, the NRA was virtually the first major interest group
to throw its weight early behind the presidential candidacy of Donald Trump.
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Trump’s victory in November was therefore cause for great credit-claiming
by the NRA (even as Trump received 2.9 million fewer popular votes than
Democratic opponent Hillary Clinton). The alliance was an unlikely one,
however, in that Trump had come to the gun rights point of view late in his
career. Just a decade earlier, he had supported a ban on assault weapons and
expanded background checks for gun purchases. During his campaign, how-
ever, he spoke often about Second Amendment rights, and lent support to
expanded concealed-carry laws, including a “national gun reciprocity” bill
that would require every state to honor the concealed-carry permits of every
other state, which would in effect establish the weakest state concealed-carry
law as the law nationwide, neutralizing tougher laws in other states. From
the time of his election though 2020, Trump periodically voiced support for
some stronger gun measures, like uniform background checks and taking
guns from those with mental problems. Yet NRA leaders would then speak
with him, and Trump would quietly drop the ideas. Despite his verbal lapses,
he proved himself loyal to the NRA agenda.'*

The perception of NRA strength and its “hassle factor” can in and of them-
selves be a potent political wedge. The NRA has been highly conscious of
the potency of projecting an image of strength and an unlimited willingness
to harass opponents. A confidential memo written in 1993 revealed how the
NRA views its strategy:

We may not win a particular election, but our methods have an extremely
efficient “political cost exchange ratio” making it exceedingly expensive,
difficult and unpleasant for the target [the NRA’s political opponent] to
remain in office. Victory springs from imparting excruciating political
pain in unrelenting political attacks on a single politician as an example
to others.'?®

Public Opinion

The initial and most important fact about public opinion on gun control has
been its remarkable consistency in support of greater government control
of guns. As one opinion analyst has noted: “The vast majority of Americans
have favored some kind of action for the control of civilian firearms at least as
long as modern polling has been in existence.”%This finding emerged with
the advent of modern polling, when a 1938 Gallup poll showed that 79 percent
of respondents favored “firearms control.”'%” From then through the 1970s no
less than two-thirds of Americans favored stronger controls.'”® As shown in
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Table 4.1 Public Opinion and Gun Control

Question: In general, do you feel that the laws covering the sale of firearms
should be made more strict, less strict, or kept as they are now?

More strict (%) Less strict (%) Same (%) No opinion (%)

2022 66 8 25 -
2021 52 11 35 1
2020 57 9 34 -
2019 64 7 28 1
2018 67 4 28 1
2017 55 10 34 1
2016 55 10 34 1
2015 55 1 33 1
2014 47 14 38 1
2013 49 13 37 1
2012 58 6 34 2
2011 44 1 43 2
2010 44 12 42 2
2009 44 12 43 1
2007 51 8 39 2
2006 56 9 33 2
2005 57 7 35 1
2004 60 6 34 0
2001 53 8 38 1
2000 61 7 30 2
1999 65 5 28 2
1996 61 9 26 4
1995 63 13 23 1
1993 70 4 24 2
1991 68 5 25 2
1990 78 2 17 3
1986 60 8 30 2
1983 59 4 31 6
1981 65 3 30 2
1980 59 6 29 6
1975 69 3 24 4

Source: Leslie McAneny, “Americans Tell Congress: Pass Brady Bill, Other Tough Gun
Laws,” Gallup Poll Monthly, March 1993, 2. Updates from Gallup Organization.

Table 4.1, the size of the majority favoring stronger gun controls has varied,
hitting a low point during the anti-gun control presidencies of Ronald Reagan
and George W. Bush, with the number edging even lower, but then rising,
during the Obama presidency, and then again during the Trump and Biden
presidencies. Although gun groups vilified Obama for his prior support of
stronger gun laws, he took no interest in the gun issue until the start of his
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second term, reflecting the move of the Democratic party away from gun con-
trol advocacy in the 2000s.

Trump’s aggressive embrace of gun rights rhetoric was probably over-
whelmed by his limited popularity in the country (his favorability ratings
never rose above 50 percent), and by increasing public inaction on the gun
issue fueled by devastating mass shootings.!”’ Biden’s embrace of stronger
gun laws at a time of heinous mass shootings undoubtedly pushed support for
new gun laws up. Despite ups and downs, the overall opinion trend has been
consistent in its support for stricter laws. This broad trend does not reveal
how Americans respond to particular varieties of controls and proposed con-
trols, where results do, indeed, fluctuate, but it is remarkable not only for its
consistency but also for its reversal of the pattern that public opinion usually
supports existing government policy.“o

Specific Policy Options

Beyond this general trend, pollsters have posed a variety of more specific
questions gauging public reaction to particular regulations. The trend on
these questions is predictable: public support generally fluctuates with the
degree of government control being proposed.

Consistent and substantial majorities of Americans have favored universal
handgun registration. According to a succession of Gallup polls, 66 percent
supported registration in 1982, 70 percent in 1985, 81 percent in 1990, 81 per-
cent in 1993, 76 percent in 2000, 79 percent in 2006, and 70 percent in 2017.11
A series of Roper polls have found that, from the early 1970s through the
2000s, an average of 72 percent of Americans have favored a law requiring
“a person to obtain a police permit” before buying a gun. In 2002 a National
Opinion Research Center (NORC) poll found that 80 percent favored a law
requiring police permits as a prerequisite for gun purchases, and a 2013 GfK
Knowledge Networks survey found that 77 percent favored licensing, as did
59 percent of gun owners. Americans have similarly voiced support for uni-
versal background checks for gun purchases, a measure widely discussed
during the Obama and Trump presidencies. In a 2014 poll, 79 percent favored
such checks, while 13 percent opposed; from 2016 to 2020, support consis-
tently hovered at or above 90 percent.!?

The use of assault-type weapons in highly publicized killings has focused
special attention on attempts to regulate or ban such weapons. Although
some critics have assailed polls mentioning these weapons, arguing that
they are misrepresented to the public by pollsters in ways that elicit an arti-
ficially high degree of support for stronger controls, mainstream pollsters
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generally take care to define the question properly. For example, a 1992
New York Times/CBS News poll asked, “Would you favor or oppose a ban
on assault weapons—that is, semiautomatic military-style rifles that can
hold up to 30 bullets?” Seventy-nine percent responded they would favor
such a ban, and only 19 percent said they would oppose it. A 1993 Gallup
poll asked, “Would you favor or oppose a law banning the manufacture,
sale, and possession of semiautomatic assault guns, such as the AK-47?” In
response, 66 percent said they would favor such an action, and 30 percent
said they would not. These percentages are notable not only for the clear
preference they represent but also because the question poses the prospect
of a ban on such weapons, not merely their regulation. Even gun owners
support the ban. In a 1995 survey, 69 percent of gun owners favored keeping
the assault weapons ban in place, and only 24 percent supported removal of
the ban. A 2009 New York Times/CBS News poll reported 54 percent sup-
port for an assault weapons ban, reflecting other poll results from the time
showing less support for the measure than earlier reported. In 2013, Gallup
reported 60 percent favoring reinstituting the ban. In an unusual nation-
wide survey of gun owners taken in 2009 (five years after Congress failed
to renew the ban; see Chapter 5), 47 percent of gun owners reported favor-
ing the ban, with 36 percent opposed, and 17 percent no opinion. In 2013,
56 percent supported a ban; in 2015, 45 percent supported it, but 53 percent
were opposed; in 2016, 59 percent supported the ban; in 2019, 69 percent
favored a ban. Even among the most pro-gun segment of the public, sup-
port for the ban persisted.''?

Surveys have also asked about support for an outright ban on the sale and
possession of handguns (a handful of towns around the country enacted such
a ban in the 1980s). A succession of Gallup surveys found rising support for a
handgun ban (making exceptions for police and “other authorized persons”),
starting at 31 percent in 1980 (with 65 percent opposed), rising to 42 per-
cent support (54 percent opposed) in 1992.!* In 1993 a Harris poll reported
that 52 percent favored a handgun-possession ban (except for court-allowed
permission), and 43 percent opposed one. Since then, support has declined,
hitting 29 percent supporting a handgun ban in 2010; 24 percent in 2012; and
23 percent in 2016. Declining support for handgun bans coincides with court
rulings upholding the right of citizens to own handguns for personal self-
defense (see Chapter 2). As the survey results from questions on gun regis-
tration, waiting periods, assault weapons, and even a ban on handguns make
clear, Americans’ support for stronger gun control is not the product of mis-
understanding or a failure to comprehend what the gun debate is all about.
Most Americans may not possess the knowledge of a gun specialist, but the
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policy options under public discussion are straightforward and clear, as are
public preferences, which in fact reveal a high degree of sophistication.''”

Demographics

Not surprisingly, gun ownership and opposition to gun controls are closely
related. Those most likely to oppose gun controls are male (about 75 percent
of gun owners are men, as are 87 percent of hunters), reside in small towns
and rural areas, are registered as Republicans, are white, older, and live in
the South.!'® The important factors that tie these demographic traits together
include the male “rite of passage” connection between guns and maturity (a
value rarely found in the socialization of females), the rural setting where
guns and hunting activities are more common, and “Southernness.” The par-
ticular importance of Southernness was examined in a separate study that
concluded that the Southern subculture was one where the sporting use of
guns was emphasized, as was the “attribute of being more defensive”; that is,
there was greater suspicion of outsiders and a stronger belief in the need to
rely on personal self-sufficiency. Another study found that gun ownership
was highly correlated with individuals who had little belief or confidence in
the American national government. A significant recent trend is the reason
for owning a gun. Historically, most owned guns for hunting-sporting pur-
poses, but beginning about 2013, self-defense became the top reason, reflect-
ing the continued decline of hunting/sporting activities and the ever-greater
effort to market guns for personal self-protection, paired with changes in law
to make handgun ownership and carrying easier.'"”

Gun Beliefs and Crime

Support for gun control is typically tied to the fear of crime, in that poll
results often fluctuate in response to widely publicized acts of violence. Yet
the underlying support for gun control does not rest solely on the crime issue.
That is, unlike support for tougher sentencing and the death penalty, citizens
seem to believe that greater gun control is no panacea for the crime prob-
lem, although citizens do see a connection between violence and guns. In a
2015 Roper poll, for example, 39 percent agreed that stricter gun laws would
reduce violence, but 61 percent disagreed."'® Thus, support for stronger gun
laws rests partly with concern over crime but more with the general sense
that guns are a dangerous commodity and ought to be more tightly regulated.

Perhaps even more impressive than the consistently high degree of support
for gun control is that it extends even to gun owners. In the 2009 nationwide
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survey of NRA and non-NRA gun owners mentioned earlier, 85 percent of
non-NRA gun owners favored background checks for all gun sales at gun
shows (69 percent of NRA members favored this); 46 percent of non-NRA
gun owners favored a national gun registry, with 42 percent opposed (this was
favored by 30 percent of NRA members); only 33 percent of non-NRA gun
owners favored allowing guns to be carried in bags on Amtrak trains (61 per-
cent of NRA members favored the idea, which is now allowed). A poll of gun
owners and NRA members in 2012 yielded similar results. A 2022 poll of
gun owners again found consistent and high support for measures including
universal background checks, requiring permits for purchase or possession
of guns, and red flag laws.""® As this and previous polls have revealed, most
gun owners tend to support gun control measures in numbers only modestly
lower than the population as a whole. As this survey revealed, the four mil-
lion members of the NRA hold more staunchly anti-gun control beliefs than
the nation’s roughly eighty million gun owners.'*’ Thus, gun owners provide
a surprising degree of support for the gun control agenda—surprising, given
the stridency and inflexibility of the groups that claim to represent gun own-
ers in national politics.

A final public opinion question brings us back to the NRA. In a national
survey conducted in 2000 by the Survey Research Center at Ohio State
University, respondents were asked to rate various interest groups from most
to least liked. The NRA ranked as the third-most well-liked group, yet it also
ranked as the third-most disliked. What these apparently contradictory find-
ings reveal is that the NRA continues to arouse intense feelings of respect
among its adherents and contempt among its opponents. Yet the NRA’s pub-
lic image has improved since the mid-1990s, when its unfavorability rating
among the general public (48 percent) exceeded its favorability rating (44 per-
cent). By 2007 its favorability rating had risen to 52 percent (unfavorability
rating 32 percent). In 2015 its favorability rating was 58 percent. In 2018, that
number had dropped to 53 percent.!?!

The Opinion—Policy Gap

The disjunction between broad popular support for firmer gun laws and the
failure to enact most such laws might be interpreted as a failure of democ-
racy. Yet the connection between public opinion and public policy is far more
complex than such a conclusion suggests. In the absence of a national system
of governance by nationwide referendum, it is all but inevitable that such dis-
junctions will exist. The explanation rests, first, with the difficulty of translat-
ing social regulatory policy preferences into policy enactments. Like trying to
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build a house in the middle of a hurricane, the effort to construct or alter social
regulatory policy is notoriously difficult because of the passion and intensity
surrounding such issues. This fact takes on added significance when we note
that, other things being equal, the enactment of policy is always more difficult
than blocking the enactment of policy. Thus, the weight of political inertia rests
with gun control opponents. Clearly, swings in public opinion in recent years
have helped win passage of the Brady law, the ban on armor-piercing bullets,
and the assault weapons ban (see discussion in Chapter 5). Yet the outrage-
action-reaction cycle described in Chapter 1 means that public outrage is lim-
ited in intensity and duration, especially because the gun issue is but one of
many that compete for attention on the national issue agenda. Once the out-
rage has subsided, gun control opponents retain a political edge that generally
works against a direct translation of public preferences into policy enactments.

The second and related reason for the opinion-policy gap is the con-
sequence of pressure-group politics. It is well understood that Congress
responds to pressures from organized interest groups, especially when
broader public tides subside. As former senator J. William Fulbright (D-AR)
once observed, the legislator does not serve “constituents as a community, but
the best-organized, best-funded, and most politically active interest groups
within the constituency.” The political scientist Graham Wootton calls this
“special-interest democracy.” A central part of this special-interest democ-
racy is not only its effective use of pressure politics, but election mobiliza-
tion, especially when the electoral contests are less visible with lower turnout,
such as primary elections and special elections (as was the case with the 2013
Colorado special election discussed earlier). Polls show that, while consistent
majorities of Americans support stronger gun laws, gun rights supporters are
much more likely to vote based solely on the gun issue than are gun safety
proponents and are also more likely to engage in other political activities,
such as attending a meeting or contributing money. According to one survey,
25 percent of those who support gun rights are likely to take political action
based on the gun issue, compared with only 5 percent of those who support
stronger gun laws. This “activism gap” is key to understanding the NRA’s
political successes.!??

Finally, the political tides may be slowly changing. As discussed earlier in
this chapter, gun safety supporters have logged significant electoral and polit-
ical successes, especially since 2018, as measured by group mobilization, elec-
toral competition, state policy change, and money spent. Gun safety advocate
and billionaire Michael Bloomberg pledged to spend a whopping $60 mil-
lion to promote a gun safety agenda in the 2020 elections, an especially stark
number if the NRA’s recent legal and financial woes extend through the elec-
tion season.!??
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Political Parties and Guns

As in the case of other social regulatory policy issues such as abortion and
women’s rights, the national political parties have consistently disagreed with
each other on gun control. Yet from the 1960s to the present, the degree of
difference between the two parties has, with a few exceptions, widened con-
siderably. In recent decades, the emergence of increased party polarization
and hyper-partisanship has turned the gap between the parties into a chasm.
For good or ill, voters are presented with a very clear choice between the par-
ties on the gun issue.

As measured by national party platforms, the Republicans have long
expressed support for gun ownership free of government regulation (except
for gun use by criminals), and the Democrats have exhibited a similar con-
sistency in favor of gun regulations. The gun issue first surfaced in modern
times in party platforms in 1968, reflecting the emergence of the issue at the
national level in the late 1960s.!** Both parties usually have addressed the
issue in their platforms under the category of crime and criminal justice.

The Republicans

The 1968 Republican Party platform (of nominee Richard Nixon) urged “con-
trol [of] indiscriminate availability of firearms” but also “safeguarding the
right of responsible citizens to collect, own and use firearms ... retaining pri-
mary responsibility at the state level.” The 1972 platform, supporting Nixon’s
re-nomination, again endorsed citizens’ rights to “collect, own and use fire-
arms”; however, it also included “self-defense” as a purpose and emphasized
efforts “to prevent criminal access to all weapons,” especially cheap hand-
guns, although relying mainly on state enforcement. The 1976 platform took
a turn to the right; it simply stated, “We support the right of citizens to keep
and bear arms.” The platform also stated its opposition to federal registra-
tion of firearms and advocated harsher sentences for crimes committed with
guns. If the previous GOP platforms contained at least a nod to gun regula-
tion, the 1976 document, produced by the convention that nominated Gerald
Ford, conformed closely to NRA policy.

In 1980 the Republican platform wording was duplicated from 1976, with
an added phrase urging removal of “those provisions of the Gun Control Act
of 1968 that do not significantly impact on crime but serve rather to restrain
the law-abiding citizen in his legitimate use of firearms.” This sentence fore-
shadowed the original purpose behind the Firearms Owners Protection Act
of 1986. Reflecting the conservative views of party nominee Ronald Reagan,
this platform language represented the zenith of NRA-style views in the party.
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The 1984 convention, which re-nominated Reagan, adopted a platform
that dropped any reference to the Gun Control Act or to the lifting of gun
regulations and said instead that citizens ought not to be blamed for “exer-
cising their constitutional rights,” presumably a reference to the Second
Amendment. The 1988 platform of the convention that nominated George
H. W. Bush also indicated the party’s support for “the constitutional right to
keep and bear arms” and called for “stiff, mandatory penalties” for those who
used guns in the commission of crimes. This wording was kept in the 1992
platform (despite the NRA’s refusal to endorse Bush) along with additional
wording tying gun ownership to national defense and criticizing efforts at
“blaming firearm manufacturers for street crime.” The 1996 platform again
invoked the Second Amendment but added wording about the need for
training programs for safe firearms use. It also supported presidential can-
didate Robert Dole’s call for instant background checks, a proposal floated
by the NRA the previous decade (even though the NRA refused to back Dole
because of his opposition to repeal the assault weapons ban). The platform
also called for mandatory penalties for gun crimes.

The 2000 platform for nominee George W. Bush paralleled that of 1996,
invoking the Second Amendment and citing the importance of self-defense;
it also promised vigorous enforcement of existing gun laws. It further
stated outright opposition to gun licensing and registration. The 2004 plat-
form for President Bush’s re-election again contained an emphatic Second
Amendment statement of gun rights, applauding the hunting tradition, the
use of guns for self-protection, and administration efforts to open federal
lands to hunting. It also supported quick destruction of gun-purchase docu-
mentation and the ongoing effort to protect the gun industry from lawsuits
(enacted in 2005), and it opposed any gun licensing or registration. The 2008
platform accompanying the presidential nomination of Senator John McCain
(R-AZ) extolled the pro-gun rights Supreme Court decision earlier that year
in D.C. v. Heller (see Chapter 2) and argued for the appointment of judges who
would support this ruling. In a new twist, the platform called for “firearms
training in federal programs serving senior citizens and women.” There was
no explanation for who would conduct such training, its purpose, or why it
would be aimed at these groups. The 2012 platform applauded the Heller and
McDonald cases, extolled the “God-given” right of self-defense, and provided
a new laundry list of measures they supported or opposed, including opposi-
tion to any monitoring of ammunition sales, support for “stand your ground”
laws (see Chapter 3), support for a bill in Congress to allow the weakest state
gun-carry law to be recognized by all the states (“carry reciprocity”), oppo-
sition to lawsuits against gun manufacturers and any limits on bullet maga-
zine size, and opposition to the gathering of firearms sales information by the
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roughly 10,000 American gun dealers found along the US-Mexico border. It
also decried the Obama administration’s botched Operation Fast and Furious
(when the government tried to trace illicit arms trafficking into Mexico; two
such weapons were used to kill an American agent).

The 2016 platform supporting nominee Donald Trump extolled the “nat-
ural inalienable right” to keep and bear arms and the “God-given right of
self-defense.” It criticized the prospect of “anti-gun justices” appointed to the
Supreme Court as well as efforts by the District of Columbia and other cit-
ies to restrict gun ownership and carrying. It supported national “firearm
reciprocity” legislation that would require the gun license of any state to be
accepted by every other, and also “constitutional carry” state laws that allow
citizens to carry guns openly. It registered opposition to restrictions on bullet
magazines and assault weapons, lawsuits against gun manufacturers, federal
gun licensing, and ammunition registration, and called for further investiga-
tion of Operation Fast and Furious. In an unprecedented move, for 2020 the
Republicans simply voted to keep the same platform it had adopted in 2016.

The Democrats

In its mention of gun control, the 1968 Democratic Party platform urged
“the passage and enforcement of effective federal, state and local gun control
legislation.” Paralleling the nomination of liberal senator George McGovern
(D-SD), a specific proposal appeared in the 1972 platform that, after calling
for “laws to control the improper use of hand guns,” recommended a ban on
“Saturday night specials” (cheap handguns). The 1976 platform again called
for strengthening existing handgun controls as well as banning Saturday
night specials. But reflecting nominee Jimmy Carter’s more conservative
views, the platform also urged tougher sentencing for crimes committed with
guns and, in a concession to gun owners, affirmed “the right of sportsmen
to possess guns for purely hunting and target-shooting purposes.” The 1980
platform advocated the same position and reaffirmed support for sporting
uses of guns, reflecting the caution of incumbent president Carter.

The 1984 Democratic platform, reflecting the more liberal views of nomi-
nee Walter Mondale, dropped any reference to the sporting use of guns. The
platform again called for tough restraints on small, cheap handguns. Despite
Michael Dukakis’s initial support for strong gun control, the 1988 platform
retreated on previous tough language. Its only specific gun regulation pro-
posal was a call for the enforcement of the ban on “cop-killer” bullets enacted
two years earlier, a proposal notable for being both uncontroversial and
inconsequential. It also made a vague reference to the procuring of weapons
as an impediment to the jobs performed by police, teachers, and parents. This
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language probably reflected the belief in the Dukakis camp that it needed to
backpedal on the candidate’s gun control views in order to remain competi-
tive with George H. W. Bush.

The 1992 platform assumed a much stronger and more specific stand
on gun control. After asserting that it was “time to shut down the weapons
bazaars,” it endorsed a waiting period for handgun purchases and a ban on
“the most deadly assault weapons.” It also called for swift punishment of
those who commit crimes with guns, shutting down the gun black market,
and stiff penalties for those who sell guns to children. Reflecting nominee Bill
Clinton’s support for new gun laws but also respect for hunters (Clinton him-
self is a hunter), the platform stated that “we do not support efforts to restrict
weapons used for legitimate hunting and sporting purposes.” Clinton’s 1996
platform again trumpeted the policy enactments sought in the 1992 platform,
including the Brady law and the assault weapons ban. It connected crime
reduction to the restricted availability of certain weapons, but it also repeated
the commitment to protect legitimate hunting and sporting gun uses.

The 2000 platform extolled candidate Al Gore’s record of standing up to
the “gun lobby,” citing past successes of the Clinton-Gore administration,
including the Brady law and the assault weapons ban, as well as reductions
in juvenile gun crimes, and promised a continued tough approach to crime
and especially gun crime. The platform also called for mandatory gun locks,
a photo license ID system, full background checks, and more federal gun
prosecutors and prosecutions. The 2004 convention that nominated John
Kerry (D-MA) for the presidency called for protecting “Americans’ Second
Amendment right to own firearms,” fighting gun crime, extending the
assault weapons ban (it lapsed that year without renewal) and closing the gun
show loophole that allows gun purchases at gun shows without background
checks. The 2008 platform for Democratic Nominee Senator Barack Obama
(D-IL) also referenced protecting citizens’ right to bear arms, but it also sup-
ported closing the gun show loophole, improving background checks, and
reinstituting the assault weapons ban. The 2012 platform acknowledged the
individual right to bear arms, “subject to reasonable regulation,” decried gun
violence, and supported improved gun background checks, reenactment of
the assault-weapons ban, and closing of the gun show loophole.

The 2016 platform supporting nominee Hillary Clinton called for expanded
background checks for gun purchases; repeal of federal law providing gun
makers and dealers with immunity from lawsuits; restrictions on assault
weapons and large capacity bullet magazines; expanded efforts to keep guns
from those who shouldn’t have them, such as felons, the mentally ill, and ter-
rorists; and expanded research on gun policy.
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The 2020 platform described gun violence as “a public health crisis” and
it called for universal background checks for gun purchases, ending online
gun and ammunition sales, closing loopholes in current law that allow abu-
sive partners to obtain guns (the so-called “boyfriend loophole™), closing
the loophole that allows those convicted of hate crimes to get guns, banning
the manufacture and sale of assault weapons and large capacity magazines,
encouraging states to pass gun licensing and enactment of red flag laws, and
passage of a measure to require guns to be safely stored in homes. It also
endorsed holding gun companies responsible for irresponsible marketing
practices and repealing the 2005 law giving them special immunity from
legal action (see Chapter 5). The platform also expressed opposition to arm-
ing school teachers and supported more funding for mental health services.

Presidential politics in an election year drives party platforms. The varia-
tions in emphasis and tone observed in the party platforms since 1968 reflect
the ideological leanings of the party nominees as well as some assessment of
the public mood. Two overall trends emerge from these platforms. First, the
party split on the gun issue has widened over time, with a few exceptions.
In recent platforms, for example, the Democrats have sometimes adopted
Second Amendment rhetoric and expressed support for hunting, whereas the
Republicans have amplified the Second Amendment rhetoric and also empha-
sized crime fighting. Republican platforms have been ever-more responsive
to the NRA’s agenda. Second, party platforms reflect and are written by the
party’s core of activists, who tend to be very liberal for Democrats and very
conservative for Republicans. This is clearly reflected in the treatment of the
gun issue in their platforms.

Conclusion

The NRA provides the prototypical example of single-issue interest politics
at work. The lengthy and detailed attention it receives in this chapter reflects
both the NRA’s political importance and the extent to which it typifies the
political maelstrom accompanying social regulatory policy. A zealous, highly
motivated, and readily mobilizable grassroots base, animated mostly by pur-
posive incentives, has been the NRA’s key political force, whether applied in
Washington, DC, or in towns around the country. The NRA’s influence is
maximized when the public’s attention is focused elsewhere. Yet in its con-
tinuing political battles, NRA leaders have consistently employed an apoca-
lyptic version of Chicken Little (“the sky is falling”) rhetorical style, especially
aimed at its potential and actual constituency, with constant prophecies of
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imminent doom. As a consequence, the NRA has often sacrificed both a
sense of perspective and the truth, leading to a general erosion of its credibil-
ity outside its own core constituency. Unquestionably, this is a tradeoft that
most NRA leaders are willing to accept. Whether it is a “right” decision in
purely political terms or not, it does place the NRA outside the mainstream
interest-group tradition in American politics and even at the outer edge of
group dynamics found in other examples of social regulatory policy.

Because the NRA’s positions are largely at odds with public sentiment, its
effectiveness has been reduced, even stymied at times, when national atten-
tion becomes aroused and focused on selected gun issues. Yet the window of
opportunity for gun control proponents has typically been brief because of
the limited duration of the public’s attention to gun issues. Public support for
stronger gun laws rests partly in concerns related to crime but more strongly
in the public’s sense that guns pose an inherent danger that ought properly to
be subject to greater control by the state. The primary proposals of gun con-
trol supporters that constitute the gun policy agenda have found consistently
wide support among the public, although with major NRA policy successes
in the 2000s, continued declines in crime, and the retreat of many Democrats
on the gun issue, public sympathy for stronger gun laws waned, but then
increased in the later Obama and Trump years.

The political parties have responded to the gun issue as well. Although their
stands in particular years have been alternately modest and symbolic on the
one hand, and aggressively specific on the other hand, they have identifiably
split—with consistency—since 1968, as we would expect for social regulatory
policy: the Republicans have opposed new gun laws, and the Democrats have
supported new laws. In this instance, at least, the parties have offered vot-
ers an identifiable and even widening choice on the gun control issue. These
party differences have not had a greater effect on the national debate because
single-issue appeals are rarely decisive in national politics and because party
platforms have limited impact on the direction of national policy.

In the next chapter, the convergence of these political forces is observed at
several key policy moments. As the social regulatory policy framework pre-
dicts, a primary convergence point is the legislative arena.

Discussion Questions

1. Why was the NRA formed, and why did the NRA survive and grow as
an organization since its founding in 18712
2. How and why did the NRA become more active in politics?
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3. What factors explain the NRA’s effectiveness as an interest group?

What groups oppose the NRA? How have they evolved in recent years?

5. What has been the prevailing public sentiment (public opinion) about
national gun controls? How do gun owners feel about gun laws?

6. What positions have the political parties taken in the gun dispute?

=
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Chapter 5

Institutions, Policymaking, and Guns

Chapter 5 Summary: Changes in national gun policy have been relatively rare,
yet have demarcated critical moments of the national gun debate. Starting
with the first comprehensive national gun law enacted in 1934 as nation-
wide, gangster-fueled crime peaked, to a new national law passed in 1968 that
responded to a rising tide of urban violence and political assassinations, to
laws in 1986, 1993, and 1994, the national government responded with ever
more incremental laws that prompted ever more turbulent politics. Federal
laws in 1986 and 2005 rolled back government restrictions. Modern efforts
to enact new federal regulations in the last twenty years have fallen short,
although pressure on Congress to take action has yielded some results. The
federal agency charged with administering gun laws, the Bureau of Alcohol,
Tobacco, Firearms, and Explosives, has been subject to sustained efforts to
restrict its power and resources, as has the Centers for Disease Control.

“I do not believe in the general promiscuous toting of guns. I think it
should be sharply restricted and only under licenses.”

— Karl T. Frederick, President, National Rifle Association,

testimony before Congress, April 18, 1934

THE INTEREST-GROUP PRESSURES DISCUSSED IN Chapter 4 converge at the
national level primarily on Congress.

As the quote that begins this chapter suggests, the NRA was far more
amenable to gun regulations from the 1930s to the 1980s; for example, it
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helped draft a handgun waiting-period law for the District of Columbia in
the 1930s, as well as DC’s very strict handgun law written in the 1970s—
which the Supreme Court struck down in 2008. Yet the policy line since that
time reflects a regression (either desirable or undesirable, depending on one’s
point of view). In the 1930s national gun registration was openly advanced
as an achievable national policy.! In the 1990s gun control supporters hailed
as a great, even landmark, victory the passage of a modest, even marginal,
policy change—enactment of a system of background checks for handgun
purchases.

In this chapter, I examine the political and policy roles of Congress,
the president, and the key federal agency involved with gun regulation. As
hypothesized in Chapter 1, we would expect Congress to play an important
and highly visible role in social regulatory policy, serving as a primary focal
point for national policy conflict. In comparison, the president plays a rela-
tively marginal role in social regulatory policy—marginal, that is, in compar-
ison to the president’s involvement with other kinds of policy. This does not
mean that presidents are either indifferent to or impotent in the social regu-
latory area, but rather that other forces play a larger role and that key political
conflict unfolds in the halls of Congress.

In addition, federal agencies involved with social regulatory policy find
their work under close and critical scrutiny from the outside. As a conse-
quence, political forces emanating from Congress, the president, and interest
groups typically buffet such agencies. The significance of this assertion is that
it differs from the general evaluation of the federal bureaucracy as a domi-
neering force in American politics, relatively unimpeded by outside political
forces, that suffers from too much, rather than too little, power (an idea dif-
ferent from the false notion that the American government is actually run by
a “deep state” bureaucracy).” The primary federal agency involved with gun
matters, the Bureau of Alcohol, Tobacco, Firearms, and Explosives, is cate-
gorized as a regulatory agency, which supports the idea that its decisions and
activities are subject to considerable political counterforce.

Early Legislative Efforts

The first congressional action pertaining to guns was the enactment of a
10 percent federal excise tax, passed as part of the War Revenue Act in 1919.°
It was more significant as a revenue-raising measure than as a tool of regula-
tion, and it survived the 1920s despite several efforts to reduce the tax.
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In 1927, responding to popular fears of handgun use by criminals, Congress
passed a bill to prohibit the sale of handguns to private individuals through
the mail. This measure, the Mailing of Firearms Act (44 Stat. 1059), passed
when other gun control efforts failed because its supporters justified it as a
measure that supported, rather than eroded, state sovereignty. That is, pro-
ponents argued that such a federally imposed ban would prevent the US Post
Office from unintentionally aiding in breaking the laws of states with tougher
gun regulations. The significance of this argument lay in the prevailing reluc-
tance to extend federal power over the states in the period preceding President
Franklin Roosevelt’s New Deal. The Post Office was an enthusiastic supporter
of the bill, but it found little support from President Calvin Coolidge or others
in the executive branch. Thus, more ambitious efforts at handgun regulation,
such as a bill to regulate the interstate commerce of handguns, never survived
committee consideration. The mail ban on handguns enacted in 1927 was
little more than symbolic, however, because no regulations were imposed on
sending handguns via private express companies, and individuals were free
to cross state lines to make gun purchases.

By the early 1930s gangsterism had become a national problem, fed by
the Depression, Prohibition, and a new generation of powerful weapons. In
addition, gun concerns were fanned by an unsuccessful assassination attempt
against president-elect Franklin Roosevelt by an assailant with a handgun
in February 1933 in Florida. Roosevelt was unharmed, but Chicago Mayor
Anton Cermak, who shared the dais with Roosevelt, was killed. Responding
to this new wave of crime and spurred by growing impatience with past fed-
eral inaction, the Roosevelt administration won passage of new crime legisla-
tion. As part of this effort, the Justice Department pushed strongly for more
comprehensive gun control, including registration of machine guns, subma-
chine guns, handguns, silencers, cane guns, sawed-oft shotguns, and the like.
Handgun purchasers were to be fingerprinted. This Justice Department ini-
tiative was spearheaded by Attorney General Homer Cummings as part of
his office’s twelve-point anti-crime legislative program that included as one
of its points proposed restrictions on “the importation, manufacture or sale
of machine guns and concealable firearms.™ Yet the original bill was sub-
stantially weakened in committee. Most important, handguns were removed
from the bill at the urging of the NRA. Ironically, the Roosevelt adminis-
tration’s emphasis on the gangster threat (the notorious gangsters Bonnie
and Clyde were killed in May of 1934 and John Dillinger was hunted and
gunned down in July of 1934) as a justification for the bill helped opponents
to pare it down so that what emerged focused solely on more exotic gang-
ster-type weapons; indeed, the bill’s nickname was the “Anti-Machine Gun
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Bill.” The National Firearms Act of 1934 (48 Stat. 1236) was signed in June of
1934 and was the last gun bill Roosevelt actively touted, although his Justice
Department continued to press for national handgun registration; 1934 also
marked the establishment of the NRA’s Legislative Division. As signed into
law, the NFA imposed a tax on the manufacture, sale, and transfer of listed
weapons, including machine guns, sawed-off shotguns and rifles, silencers,
and “any other weapons” with certain firing capabilities. Such weapons had
to be registered with the Treasury Department, and the owners fingerprinted
and subject to a background check, with the payment of a $200 tax (a consid-
erable sum at the time equal to nearly $4,000 in today’s currency). The mea-
sure was remarkably successful in eliminating such weapons from criminal
use. As of 2020, the Bureau of Alcohol, Tobacco, Firearms, and Explosives
(ATF) reported that civilians owned 726,951 fully automatic (machine) guns.5

A vyear later the Justice Department went to work on a new bill, which
eventually became the Federal Firearms Act of 1938 (52 Stat. 1250). Once
again, however, gun regulation opponents prevailed. The 1938 law gave the
Treasury Department control over a national licensing system incorporating
gun dealers, manufacturers, and importers. But the key power to prosecute
those who bore responsibility for putting guns in the hands of criminals was
effectively neutralized when language added in committee made successful
federal prosecution dependent on being able to prove that the gun provider
sold guns to criminals knowingly, a standard the Justice Department knew
it could rarely if ever meet. (Indeed, those selling weapons were not required
to verify the eligibility of those making gun purchases.) Recognizing this,
the Justice Department withdrew from further involvement with the bill in
Congress, discouraged at the outcome and fearing (correctly) that its associa-
tion with the bill would undercut future efforts to enact tougher laws, includ-
ing national firearms registration.® The Justice Department’s withdrawal
resulted in consolidation of the NRA’s control over the bill, as the gun group
moved “from coauthor to chief architect of the 1938 act.” By the time of its
enactment, the bill “had become the gun lobby’s protégé.”” Even so, the NRA
continued to tout its opposition to most gun regulations.

Symptomatic of the impotency of this legislation is that fewer than
100 arrests per year were made under any provision of the act from the 1930s
to the 1960s. In addition, the low license fee for dealers ($1 in the 1938 act,
increased to $10 in 1968) encouraged private citizens to acquire dealer licenses
to circumvent the law by getting the cheap licenses to obtain dealer benefits
even though they were not, in fact, dealers.

These early gun control efforts share several traits in common. First, the
primary basis for support for such legislation came from the general public
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and elements of the executive branch. Second, these forces by themselves
were relatively ineffective and unsuccessful in battling the well-organized
and motivated forces opposing such controls as the measures moved through
Congress. Even in this early stage, the NRA spearheaded the antiregulation
movement. Third, the fates of these bills were all resolved in congressional
committees. Unlike gun bills to come, no grand floor fights broke out over any
of these bills in either the House or the Senate—again a reflection of the rela-
tive political weakness of gun control proponents. The bills that passed did so
with relatively little public debate or attention. Fourth, the opposition to these
bills was fed less by material or business concerns than by the deep-seated,
personal feelings of opponents who thought that these bills would impinge on
the values identified here as the gun culture.® Thus, except for the absence of
nasty floor fights, the political dynamics of these early bills clearly reflected
those associated in this book with gun control as a social regulatory policy.

The Gun Control Act of 1968

The effort to revise and strengthen federal gun laws that concluded in 1968
began in 1963, when the Senate Judiciary Committee held hearings on a
bill to ban mail-order handgun sales to minors. After the assassination of
President Kennedy in November, the bill was expanded to include a ban on
mail-order purchases of shotguns and rifles, but the bill never left commit-
tee, owing to pressure applied by the NRA and its allies.” President Lyndon
Johnson proposed more sweeping gun control legislation in 1965 and in each
subsequent year.

The difficulty Johnson faced in achieving enactment of a new gun control
measure is underscored by comparing Johnson’s failure to win passage of a
gun bill until 1968 with his stunning legislative successes throughout his five
years in office. No president in modern times has achieved passage of such a
large volume of major legislation, and few presidents have had a higher per-
centage of bills enacted into law, despite the high volume. Johnson’s legislative
skills and mastery of the intricacies of Capitol Hill politics, acquired during
his years as Senate majority leader, were legendary. Why, then, did Johnson
fail to win enactment of this one bill until 1968, the last year of his presidency
and a time when his political influence was at its lowest?'® The answer lies in
the nature of regulatory policy. Recalling the four types of policy discussed in
Chapter 1(distributive, regulatory, redistributive, and constituent), previous
analysis has shown that regulatory policy is both the most controversial and
the one over which presidents have been able to exercise the least influence.
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This pattern was found to hold true not only for Johnson but for all presidents
studied.!! This does not mean that successful enactment of regulatory poli-
cies is impossible, but rather that the odds of enactment—much less enact-
ment in the form presented—are longest for this type. And when one then
factors in the unique characteristics of social regulatory policy in general and
gun control in particular, the political “degree of difficulty” for Johnson or
any president turns out to be very high.

Prelude

The first important gun control legislation Congress passed since 1938 was
found in Title IV of the Omnibus Crime Control and Safe Streets Act of 1968
(82 Stat. 234). This provision banned the shipment of pistols and revolvers to
individuals across state lines and forbade the purchase of handguns in stores
in a state where the buyer did not reside. President Johnson found much of
this omnibus bill to be highly objectionable, as it was very different from what
his administration had proposed, and he nearly vetoed it. The gun control
section was but a small element of what his administration had been pushing
for, but it was not the primary source of his dismay over the bill.'* The fact
that this gun control provision was lodged in a crime bill accurately reflected
the connection between popular anxiety over crime and the push for stronger
gun control. Yet the final boost for this bill came from the assassination of
Senator Robert F. Kennedy; the House voted for the bill on June 6, a day after
the shooting of Kennedy (the Senate had passed the bill the previous month)
and two months after the assassination of Martin Luther King, Jr.

More Gun Control?

Immediately after passage of the omnibus bill, Senator Thomas Dodd (D-CT),
chair of the Judiciary Subcommittee on Juvenile Delinquency, introduced an
administration-backed gun bill in the Senate that had as its centerpiece the reg-
istration of all firearms and licensing of gun owners. Representative Emanuel
Celler (D-NY), chair of the Judiciary Committee, introduced the measure in
the House. The bill that emerged at the end of the legislative gauntlet was still a
gun control bill, but it failed to include these two central provisions.

President Johnson urged Congress “in the name of sanity ... in the name
of safety and in the name of an aroused nation to give America the gun-
control law it needs.”'® After weakening Johnson’s bill, the House Judiciary
Committee initially voted 16-16 on the bill, thus failing to report it out of
committee. An agreement was reached to reconsider the legislation, however,
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and it was finally reported out on June 21. The House Rules Committee
approved a rule for the bill on July 9, after holding the legislation for nearly
three weeks. Rules Committee chair William Colmer (D-MS), a gun control
opponent, released the bill only after extracting a promise from Celler that he
would oppose any efforts to add registration and licensing provisions to the
bill on the floor of the House.

The House passed HR 17735 on July 24 after four days of vigorous floor
consideration characterized by numerous attempts to amend the bill. Efforts
were made to strengthen registration and licensing provisions, increase pen-
alties, deregulate ammunition sales, provide exceptions for collectors, and
curtail importation of foreign military weapons. Overall, forty-five attempts
were made to amend this legislation on the House floor (eighteen accepted,
twenty-seven rejected, with wins and losses for both sides), including four
roll-call votes plus one more on final passage.

In the more sympathetic Senate the gun bill found greater support, and
more debate centered on whether or not to strengthen the law. Subcommittee
hearings began on June 26, and testimony was received from a wide variety
of witnesses, including NRA president Harold W. Glassen, who said that the
legislation was part of an effort to “foist upon an unsuspecting and aroused
public a law that would, through its operation, sound the death knell for the
shooting sport and eventually disarm the American public.”

The Senate subcommittee approved the measure unanimously and for-
warded it to the full committee, where the bill encountered stiff opposition.
Gun control opponents, including Judiciary Committee chair James Eastland
(D-MS), delayed and weakened the bill. Further, the absence at various times
of gun control supporters, including Senator Edward Kennedy (D-MA), who
was still mourning the loss of his brother Robert, hampered efforts to push
the bill through.

Finally, the bill was sent by committee to the Senate floor, where it was
debated for five days. The opening salvo came from Senator Dodd, who accused
the NRA of “blackmail, intimidation and unscrupulous propaganda.” Debate
centered on attempts to nationalize gun registration, strengthen criminal
penalties, and create special exemptions for gun collectors and sportsmen. In
all, seventeen formal motions were made to amend the bill on the floor (nine
accepted, eight rejected, again with wins and losses for both sides). Eleven
recorded votes were taken. After the bill’s passage on September 18, a confer-
ence committee ironed out differences with the House, and Johnson signed
the bill on October 22.

As enacted, the Gun Control Act of 1968 (Public Law 90-618; 82 Stat.
1226) banned the interstate shipment of firearms (handguns and long guns)
and ammunition to private individuals; prohibited the sale of guns to minors,
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drug addicts, mental incompetents, and convicted felons; strengthened
licensing and record-keeping requirements for gun dealers and collectors;
extended federal regulation and taxation to “destructive devices” such asland
mines, bombs, hand grenades, and the like; increased penalties for those who
used guns in the commission of a crime covered by federal law; and banned
the importation of foreign-made surplus firearms, except for those appropri-
ate for sporting purposes. These measures represented a significant advance
in law over previous federal gun regulation efforts, yet they were also modest
and did not include the blanket registration and licensing proposals Johnson
had sought—that is, the core of Johnson’s gun agenda.

Political Assessment

The signs of a fierce and difficult political struggle for even this modest bill
were everywhere. A useful way to think about political conflict in Congress
for this or any bill is to envision each house of Congress as having two “are-
nas,” or areas where important actions on bills are taken: in committee and
on the floor. It is a truism of Congress that most important work on bills
occurs in committees.'* Sometimes, however, legislation that is either excep-
tionally important or very controversial continues to be the focus of delib-
eration, debate, and amendment on the floor of either or both houses. Thus,
an important indicator of controversy and political struggle is the extent of
debate and amendment on the floor.”> A second important indicator is the
bypassing of standard congressional procedures, such as normal committee
consideration or use of such unusual procedures as the discharge petition in
the House or the filibuster in the Senate.

The legislative history of the Gun Control Act reveals contentiousness both
in committee and in floor consideration (to find no conflict in committee
and great conflict during floor consideration is rare). Committees in both
chambers made substantial changes to the bill, for the most part contrary to
the president’s wishes (this is particularly significant in the House Judiciary
Committee, where the chair strongly supported Johnson’s bill).

The many amendment efforts on the floors of both chambers further
reflected controversy, as did the continued failure of the president and his
allies in Congress to retain the core gun control provisions they sought. In
more quantifiable terms, out of the 165 most important bills considered by
both houses of Congress from 1954 to 1974, only six bills had more roll-call
votes in the House than the Gun Control Act, and only twenty-seven bills
had more roll-call votes in the Senate.'® One may therefore conclude that the
Gun Control Act was one of the most controversial and contentious bills that
Congress considered during this twenty-year period.
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Given clear evidence of President Johnson’s limited influence over the bill,
why did it pass? First, as discussed in Chapter 4, the public had long favored
stronger gun controls. A second and necessary condition was that, like the
omnibus act, latent public support was aroused and motivated by the rising
fear of crime and was galvanized by the political shock waves caused by recent
assassinations.!” Third, support from the administration was still a factor and
a contributing influence. And fourth, gun control supporters gave in on key
elements of Johnson’s original proposal to win the necessary support to enact
some kind of gun regulation bill.

Consequences

The actual consequences of the 1968 act were several. The number of gun
dealers increased, even though dealer regulations were tightened and gun
dealer license fees were increased to $10. The importation of shotguns also
increased, although that of rifles decreased. Even though handguns have
little to no hunting purpose, handguns that did not fit the definition of the
Saturday night special (defined by the ATF as those with a barrel length of
three inches or less, that fired a .32-caliber or smaller bullet, and that sold for
less than $50) continued to be imported. Nevertheless, total handgun imports
dropped, but domestic handgun production increased. Finally, because the
law regulated gun imports but not the import of gun parts, handgun parts
imports increased dramatically.'®

Thus, the Gun Control Act was the most sweeping federal gun regulation
enacted up to that time. Yet its scope was modest, and as a consequence, its
impact was minimal. Gun control opponents nevertheless immediately set to
work to erode the act, if not overturn it entirely. One year later, for example,
Congress repealed a provision of the act requiring sellers of shotgun and rifle
ammunition to register purchasers.' The effort to neutralize the 1968 act cli-
maxed with the Firearms Owners Protection Act.

'The Firearms Owners Protection Act of 1986

The passage of this next important gun bill can be traced in large measure to
the efforts of two gun control opponents: Senator James McClure (R-ID) and
Representative Harold Volkmer (D-MO). In fact, the bill passed in 1986 came
to be known as the McClure-Volkmer bill.

As early as 1978, Representative Volkmer proposed legislation to repeal
much of the 1968 act. Senator McClure’s efforts began in the early 1980s.
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These parallel efforts picked up important momentum from the election of
gun control foe Ronald Reagan and the attendant more conservative mood of
the country, as well as from the Republican control of the Senate after the 1980
elections (Republicans lost their majority in the 1986 elections). Intensive and
serious pressure picked up in the two years preceding the bill’s enactment, as
did the protracted lobbying effort of the NRA, joined by the Gun Owners of
America and the Citizens Committee for the Right to Keep and Bear Arms.

The Senate Judiciary Committee approved earlier versions of the McClure-
Volkmer bill in 1982 and 1984, but full floor consideration was not obtained
until 1985, when, at the urging of bill sponsors, Senate majority leader
Robert Dole (R-KS) authorized the unusual move of bypassing the Judiciary
Committee and placing the bill directly on the Senate calendar. Once on the
floor, the bill was subjected to a barrage of amendments designed to strengthen
gun controls; none of these amendments, however, were accepted. Senator
Edward Kennedy proposed that the ban on the interstate sale of handguns be
retained. Senator Charles McC. Mathias (R-MD) moved to eliminate a pro-
vision requiring that gun dealers be given prior notice before routine inspec-
tions by federal investigators. Senator Daniel K. Inouye (D-HI) proposed a
fourteen-day waiting period between purchase and delivery of handguns, a
provision many law enforcement groups supported.

But the bill’s chief Senate sponsors, McClure and Orrin Hatch (R-UT),
argued that the proposed restrictions would have no effect on crime fighting
but, instead, represented unjustified limitations on sportsmen, hunters, and
dealers. The one significant restriction the Senate adopted was a ban on the
importation of Saturday night special gun parts.

Bill opponents, led by Kennedy and Howard Metzenbaum (D-OH), threat-
ened a filibuster in June if some of the bill’s provisions were not softened.
Supporters yielded, and after intense negotiations, Senate Bill 49 was passed
on July 9, 1985. In all, four roll-call votes were taken.

The final vote for passage of the bill was 79-15, with the strongest sup-
port coming from senators from Western and Southern states. The relatively
speedy passage of the bill was attributed to the pressure of the NRA and its
allies and to a sympathetic Judiciary Committee chair Strom Thurmond
(R-SC) and majority leader (Robert Dole).*°

House Obstacles

Deliberations in the Democratic-controlled House posed a far greater prob-
lem for McClure-Volkmer supporters. Judiciary Committee chair Peter
Rodino (D-NJ), a staunch gun control proponent, had announced early in
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1985 that the bill arrived “D.0.A.—Dead on Arrival.” Bill opponents were
still confident that Rodino would succeed as he had in the past in keeping
the bill bottled up in committee. Yet Rodino was unable to fulfill his predic-
tion. By the fall of 1985 bill supporters had begun a discharge petition that,
if signed by a majority of the House membership (218), would force the bill
out of committee and onto the floor. The drastic and unusual nature of the
House discharge petition is revealed by the success, from 1937 to 1986, of only
twenty such petitions. Of those, only two of the affected bills were actually
enacted into law.*!

Despite their initial opposition, both Rodino and Representative William
J. Hughes (D-NJ), chair of the Judiciary Subcommittee on Crime realized
that unless they formulated a substitute compromise bill, the full committee
would be forced to report McClure-Volkmer to the House floor. The commit-
tee thus held a markup session on a compromise bill and reported it to the
floor by unanimous vote. This remarkable turn of events occurred in March
1986 as the result of a successful discharge petition. By reporting the Rodino-
Hughes bill to the floor first (on March 11), before the actual filing of the
discharge petition on behalf of McClure-Volkmer (on March 13), gun con-
trol supporters hoped to salvage some parliamentary flexibility that would
allow priority consideration of the Rodino-Hughes bill. This maneuver failed
because Volkmer was able to offer his version of the bill as a substitute for that
of the Judiciary Committee in a vote on the floor.

On April 9, Representative Hughes offered a package of law enforcement
amendments to McClure-Volkmer, including a ban on interstate sale and
transport of handguns and stricter record-keeping regulations. The pack-
age was rejected by a wide margin (176-248). During the vote police officers
stood in full uniform at “parade rest” at the entrance to the House floor as a
sign of their opposition to McClure-Volkmer. After several other votes on
motions to strengthen certain gun control provisions (all were defeated), the
House adjourned and then reconvened the next day. This time, on the third
try the House approved (233-184) a ban on interstate handgun sales after pro-
ponents stressed the difference between sale and transport. A final amend-
ment to bar all future possession and sale of machine guns by private citizens
also passed. The bill was approved by a lopsided 292-130 vote on April 10.
President Reagan signed the measure into law on May 19, 1986 (PL 99-308).
In all, seven roll-call votes were taken in the House.

As passed into law, McClure-Volkmer amended the 1968 act by allowing
for the interstate sale of rifles and shotguns as long as the sale was legal in the
states of the buyer and seller. The act also eliminated record-keeping require-
ments for ammunition dealers, made it easier for individuals selling guns to
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do so without a license unless they did so “regularly,” allowed gun dealers to
do business at gun shows, and prohibited the ATF from issuing regulations
requiring centralized records of gun dealers. In addition, the act limited to
one per year the number of unannounced ATF inspections of gun dealers
and prohibited the establishment of any system of comprehensive firearms
registration. Finally, the act barred future possession or transfer of machine
guns and retained existing restrictions (except for transport) on handguns.

In a final move to tighten up elements of the bill, partly as a concession
to law enforcement groups that had opposed McClure-Volkmer, the Senate
passed a separate bill on May 6 that tightened licensing, record keeping, and
interstate transport requirements. That bill easily passed the House on June
24 and was signed into law on July 8, 1986 (PL 99-360; 100 Stat. 449).

Political Assessment

The politics of McClure-Volkmer was distinctive in several important
respects. First, despite President Reagan’s widely known sympathy for the
NRA and its causes—marked particularly by his continued opposition to gun
controls during his presidency even after the assassination attempt against
him in 1981—his administration played a small role.** Officially, the adminis-
tration supported the bill, but the Justice Department offered no testimony at
committee hearings, and internal ATF memos released to the press revealed
doubts about some of the decontrol provisions. Public comments by Attorney
General Edwin Meese were similarly equivocal.

Second, the bill’s passage represented the zenith of the NRA’s influence
on Capitol Hill until the 2000s. The New York Times noted, for example, that
during House debate, “it was a measure of the power of the gun lobby that no
member of Congress, in the day-long debate, spoke in favor of keeping all the
existing controls. Rather, the question was the extent to which they should
be eased.”?® Passage of the House bill prompted the comment that the NRA
“won almost everything it had sought in a lobbying and advertising cam-
paign that cost about $1.6 million.”** By contrast, the police coalition spent
about $15,000, and Handgun Control, Inc.’s spending was similarly modest.
Even so, Handgun Control, Inc. (HCI) and its allies acquired a first taste of
success in the vote to retain the ban on interstate pistol sales and in the halt of
the sale and manufacture of new machine guns (Sarah Brady reported being
“thrilled” with this particular part of the bill).?® Third, wrangling over the
bill solidified the split between the NRA and police organizations. Beyond
this, the McClure-Volkmer battle served as an important testing ground
for the relatively inexperienced police groups. As one member of Congress
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observed, “The police misunderstood the force of lobbying. Lobbying is not
standing in long lines at the door. Lobbying is good information early; it is a
presence when minds are being made up.”*® Fourth, the bill represented the
political coming of age of HCI as well as the establishment of Sarah Brady as
primary spokesperson on behalf of gun control. Clearly, the battle over this
bill was key to politicizing Brady on the gun issue.

Fifth, interest-group activity was intense and decisive. As a Senate aide
who worked for a gun control supporter commented, “I have never gotten
so many vituperative calls on any issue that we’ve ever dealt with as the gun
issue. Violent, violent calls. People calling up threatening me, threatening
the senator. Death threats.”>” On the political balance scales, the NRA domi-
nated in a way it would not be able to replicate until the 2000s. Yet gun control
supporters could also claim some victories.

Sixth, rhetoric aside, the highly controversial nature of the bill was reflected
in the procedures followed in both houses. Even though the measure met less
opposition in the Senate, the move to bypass the Judiciary Committee was
highly unusual; the filibuster threat was a clear symptom of high controversy,
as were the numerous efforts to amend on the floor. In comparison with the
1968 gun act and averages of roll-call votes for important regulatory bills, the
four Senate roll calls represent a below-average number. Still, other signs of
controversy support the social regulatory policy analysis. In the House, the
trends are even more marked. The use of a discharge petition, the extensive
debate, and the many efforts to amend all follow the social regulatory policy
pattern. And the seven roll-call votes exceed the average reported earlier for
regulatory bills in the House. The passage of a special clarifying bill after pas-
sage of McClure-Volkmer was another unusual action.

Seventh, an analysis of congressional voting patterns reveals that key fac-
tors influencing their votes included region (strongest support for McClure-
Volkmer came from Southern and Western representatives), constituency
(those from rural districts were more likely to support the NRA’s positions),
and attendant ideological disposition toward the gun issue. The NRA’s grass-
roots efforts were politically influential, as was its overall spending. Yet HCI’s
lobbying efforts conjoined with the police organizations also had some effect
on the final outcome.”®

The Tide Turns: The Assault Weapons Ban

From 1972 (when the Senate passed a ban on cheap handguns) to 1988 no mea-
sure to increase gun controls reached the floor of either house of Congress.
In the late 1980s and early 1990s, however, gun control proponents pressed
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their case for stronger national controls with progressively greater effective-
ness and skill, often mimicking the lobbying and organizational tactics that
had worked for the NRA. Simultaneously, the lurking national fear of crime,
coupled with several sensational mass murders, pushed public opinion more
firmly and strongly in favor of new gun regulations.

In the forefront of this effort was the move to regulate or ban various styles
of semiautomatic assault weapons. The key event spurring control support-
ers was a senseless January 1989 schoolyard massacre in Stockton, California,
when five children were killed and twenty-nine others were wounded in a
shooting spree by drifter Patrick Purdy using a Chinese AK-47 assault rifle
(see Chapter 3). Within weeks thirty states and many localities were consid-
ering bans on these weapons.” Indeed, 1989 witnessed an explosion of inter-
est in such weapons. Two years later the worst such massacre in American
history occurred in a cafeteria in Killeen, Texas, when George J. Hennard
killed twenty-two people and himself and wounded twenty-three others.*
Regulation of such weapons posed a practical problem because the definition
of a semiautomatic weapon is one that fires a round with each pull of the trig-
ger, which would include wooden-stocked hunting rifles. Assault-style semi-
automatic weapons are distinguished from others in that they are configured
specifically for military use. They can receive removable magazines holding
twenty to thirty rounds or more, are more compact in design, have barrels
less than twenty inches in length, take intermediate-sized cartridges, include
extensive use of lightweight stampings and plastics, and are therefore lighter
in weight (six to ten pounds). In addition, they often have pistol grips or thum-
bhole stocks, flash suppressors, folding or telescoping stocks, grenade launch-
ers, and bayonet fittings.>! These are partly designed to facilitate “spray fire.”

Responding to advice from within his administration and from the first
lady, George H. W. Bush reversed his opposition to assault weapons reg-
ulation within the space of a month, announcing a temporary ban on the
import of certain assault rifles by executive order in March 1989.%? The tem-
porary ban was subsequently expanded to include a larger number of weap-
ons and then made permanent, earning Bush the ire of the NRA. President
Bill Clinton expanded the scope of the import ban in 1993, also by executive
order, to include assault-style handguns, such as the Uzi. In 1998 Clinton
announced a permanent import ban on fifty-eight additional assault weap-
ons.*® In Congress several bills aimed at curbing or banning assault weap-
ons were introduced in 1989, but those bills languished in committee until
1990, when the Senate narrowly approved a provision to ban the production,
sale, and possession of nine semiautomatic assault-type weapons. The pro-
vision was added to an omnibus crime bill. The House Judiciary Committee
had approved a similar measure, but it never left committee. In conference
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committee, the assault weapons ban was removed from the bill that was
enacted into law.

In 1991, the Senate again included an assault weapons ban in a larger crime
bill. A similar provision was included in the House version of the bill, but it
was stripped out in a highly emotional floor vote that occurred one day after
the massacre in Killeen, Texas.

In November 1993, the Senate passed a ban on the manufacture of nine-
teen assault weapons, but it also included a provision allowing gun dealers to
sell guns that had already been produced. The measure, added to a crime bill,
also exempted more than 650 types of hunting weapons. That same month
the Senate also passed a measure making it a federal crime to sell handguns
to minors.>* In the spring of 1994 the House took up the assault weapons
ban. From the start, ban supporters shared little optimism that the House
would approve the measure. In April President Clinton weighed in strongly
for the ban, enlisting the help of several cabinet secretaries, most notably
Treasury Secretary and gun owner Lloyd Bentsen. Ban supporters received
unexpected help from Representative Henry Hyde (R-IL), a staunch conser-
vative who had opposed gun measures in the past. Thanks in part to Hyde’s
support, the Judiciary Committee approved the measure on April 28, despite
the opposition of committee chair Jack Brooks (D-TX).>> As the House floor
vote approached, bill supporters all but admitted defeat, noting that they were
probably fifteen votes shy. Democratic leaders were split on the bill, as House
Speaker Tom Foley (D-WA) opposed the measure, whereas Majority Leader
Richard Gephardt (D-MO) favored it. Yet in a stunning finale, the assault
weapons ban managed to pass by a two-vote margin, 216-214, on May 5.
The drama was heightened when Representative Andrew Jacobs Jr. (D-IN),
at the urging of several colleagues, switched his vote from “against” to “for”
in the final seconds of the roll-call vote.

As is true of other congressional votes on gun control, more Democrats
supported the measure than Republicans, yet party was not the key dividing
factor: 177 Democrats were joined by 38 Republicans plus 1 Independent in
favor of the bill, and 137 Republicans and 77 Democrats opposed. The bill’s
strongest opposition came from Southern and Western representatives. As
with other gun bill votes, the politics was intense. A staffer for one freshman
Republican representative who supported the bill commented, “You don’t
know the threats we received.”*® Because the assault weapons ban was part of a
larger crime bill that had passed in different versions in the two houses, a con-
ference committee was called to iron out the differences. Typically, a bill that
survives the legislative gauntlet up to the point of conference committee is all
but assured final passage. Such was not the case for the assault weapons ban.
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Bill supporters initially predicted that the conference committee would
complete its work by the end of May. Yet it did not report a bill back to the
House and Senate until the end of July, during which time Representative
Brooks, a member of the House-Senate conference, attempted repeatedly
to kill the assault weapons ban. Brooks’s efforts failed, but he did succeed
in inserting provisions that exempted pawnbrokers from the Brady law (see
below) and barred all antihunting protests from taking place on federal lands.
Meanwhile, Republican leaders launched a full-scale assault on the $33 bil-
lion crime bill, calling it a wasteful piece of legislation laden with pork-barrel
spending. These criticisms took on added legitimacy when it was revealed
that Representative Brooks had succeeded in slipping into the bill a $10 mil-
lion appropriation to establish a center for criminal justice at his alma mater,
Lamar University (located in his Texas congressional district).

Despite the charges of pork, the bill’s progress was impeded primarily by
the assault weapons ban and the inclusion of a provision that barred the use
of statistics to help prove racial bias in criminal cases involving the death
penalty. This latter measure alienated many members of the congressional
Black Caucus, who would have otherwise provided key support for President
Clinton. Because of the concern that the death penalty is applied dispropor-
tionately against black men, a provision adding more than fifty new federal
crimes for which the death penalty could be applied also dismayed blacks in
Congress.

Anxious to win final approval, and with an eye toward the fall elections,
Clinton and his congressional allies pushed for an early vote in the House.
This proved to be a serious tactical blunder because they had not lined up
the necessary support. In a dramatic reversal on a procedural vote to adopt a
rule for the bill, the House rejected the crime bill on August 11, by a vote of
225-210. Especially embarrassing was the vote against the bill by fifty-eight
Democrats. As with other gun votes, opposition was strongest in the South.
Sixty-four percent of the defecting Democrats (thirty-seven of the fifty-eight)
were from the South; most of the rest came from strong gun states in the
Midwest and West. Eleven Republicans supported the bill. Although twen-
ty-seven members of the congressional Black Caucus supported Clinton on
the vote, eleven did not (including the lone Republican member of the caucus,
Gary Franks of Connecticut).

Under normal circumstances a defeat on a rules vote would spell the end
of the legislation. Yet President Clinton would not accept defeat, vowing to
“fight and fight and fight until we win this battle for the American people.”
Clinton launched an intensive public campaign, enlisting the assistance of
police organizations and several members of his cabinet. Congressional
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leaders vowed to bring back the bill, and in another departure from normal
procedure, they negotiated a new version of the bill, this time cutting the bill’s
spending by about 10 percent ($3.3 billion), including Representative Brooks’s
$10 million allocation for Lamar University. In addition, in order to sway
some moderate Republicans, a provision was added to allow evidence of pre-
vious sex crimes to be introduced in subsequent such trials. Throughout the
negotiations process, many supporters of the bill urged Clinton to drop the
assault weapons ban from it in order to ensure passage, but Clinton refused
to budge on the matter. Throughout this period the NRA lobbied intensively
to kill the assault-weapons provision.

On August 21, after three days and two nights of negotiation, the revised
bill was brought before the House in a highly unusual Sunday session. This
time, with the help of moderate Republicans and four members of the Black
Caucus—Cleo Fields (D-LA), Gary Franks (R-CT), John Lewis (D-GA), and
Charles Rangel (D-NY)—who were persuaded to vote with the president, the
bill passed by a vote of 235-195 (after two other affirmative procedural votes
for the bill). This time forty-six Republicans supported the bill in a biparti-
san effort that led many to proclaim, “a new era of cooperation” between the
parties. Key moderate Republicans, including junior House members, played
an uncharacteristically major role in the negotiations process with the White
House. Stubborn opposition from anti-gun control Democrats made such
bipartisan bargaining necessary.

The bill then went to the Senate, where the bipartisan spirit quickly evapo-
rated as opponents expressed dismay over the House’s highly unusual action
of altering the original conference committee version. Bill opponents sought
to bring back the original conference version, a move that would have effec-
tively ended the bill’s chances for 1994. In the Senate as well as the House, the
primary focus of contention was the assault weapons ban.

On August 23, Senate minority leader Robert Dole announced that forty
Republicans (plus Dole himself) had agreed to stop the crime bill, which would
have killed the measure because a bloc of forty-one could prevent any move
to end debate, thereby ending chances for bill passage. Two days later, how-
ever, in a crucial procedural vote, bill supporters won the votes of sixty-one
senators, with thirty-nine voting in opposition. Six Republicans defected to
support the bill; one Democrat voted against it. The six Republicans were
John Chafee of Rhode Island; John Danforth of Missouri; James Jeffords of
Vermont; Nancy L. Kassebaum of Kansas; William Roth of Delaware; and
Arlen Specter of Pennsylvania. The one defecting Democrat was Richard
Shelby of Alabama. After an additional procedural vote, the Senate passed
the bill, and Clinton signed HR 3355 on September 13, 1994, as Title XI of
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the Violent Crime Control and Law Enforcement Act (PL 103-322; 108 Stat.
1796).

In its final form, the assault weapons ban outlawed for ten years the man-
ufacture and sale of nineteen specified types of weapons, as well as dozens of
“copycat” weapons that possessed two or more characteristics of the nineteen
named types. It also specifically exempted 661 sporting rifles and limited
magazines to those that could hold no more than ten bullets. Pre-1994 mag-
azines that could hold more than ten rounds were grandfathered in, exempt-
ing them from the 1994 restriction (roughly 24 million pre-1994 magazines
were in circulation). Existing, pre-1994 assault-style rifles were also exempted
from the ban (around 1.5 million were then in circulation), and Congress
was given the power to review the inclusion of additional weapons under the
terms of the measure.

Thus, in a five-year period the assault weapons ban was submitted to a
vote six times on the floor of the Senate and six times on the House floor. The
significance of these votes is underscored by the virulent politics surround-
ing congressional deliberations (comparable to that described in this chapter
for the other gun bills), the bypassing of usual procedures, and the admitted
reluctance of many in Congress to deal with any gun control measure. As
Representative Hughes noted about the gun issue: “It’s one of those issues that
members would be just as happy if it would go away. A lot of people have said
to me, ‘T hope we don’t have to take it up next year.”?’

That prediction failed to come true. When Republicans won control of both
houses of Congress in the 1994 elections, gun control foes found close allies
among Republican leaders. Early in 1995 Senate majority leader Dole and
House Speaker Newt Gingrich (R-GA) both publicly pledged to make repeal
of the assault weapons ban a top priority. A vote was planned for late spring,
but the terrorist bombing of a federal office building in Oklahoma City on
April 19 derailed those plans. Although the 170 people killed died from a
fuel oil and fertilizer bomb rather than gunfire, public sentiment turned
fiercely against the venomous antigovernment rhetoric that had accompanied
efforts to repeal the weapons ban. This sensitivity was heightened because
of evidence that the explosion was the work of one or more Americans who
were motivated by a fierce antipathy to United States governmental authority
(as represented by the federal office building). As time went on, support for
repeal of the ban waned.*® By 1996 Majority Leader Dole had become the
Republican front-runner for the presidential nomination, which prompted
him to downplay his earlier promise to seek repeal. Nevertheless, a vote to
repeal the ban was brought to the floor of the House on March 22, 1996. The
repeal passed by a vote of 239-173 (not enough to override an expected veto
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from President Clinton). As in other gun control votes, the parties split on the
issue; 183 Republicans voted for repeal and 42 voted against; 56 Democrats
voted for repeal and 130 against. This division of party loyalties was espe-
cially significant because party-line voting reached record high levels in 1995
and 1996. Finally, regional differences again emerged, in that a majority of
Northern Democrats voted against repeal, whereas a majority of Southern
Democrats voted for repeal. Of sixty-nine Southern Republicans, all but four
voted for repeal. Despite the successful vote, it was clear by early 1996 that the
Senate would not take up the measure, because Dole realized that a promi-
nent stand against the ban might hurt his chances in the presidential election.
This ensured that the measure would never reach the president’s desk during
the 104th Congress. The vote was nevertheless held to fulfill the Republican
promise to the NRA.*’

Critics derided the assault weapons ban as purely symbolic politics. Yet
crime statistics revealed that assault weapons had a certain criminal appeal.
Federal law-enforcement officials reported that although assault weapons
made up only about 1 percent of all weapons owned nationwide, 5.9 percent
of weapons traced to crime use in 1990 were assault weapons; in 1993, the fig-
ure rose to 8.1 percent. An Urban Institute study found that assault weapons
accounted for 8 percent of guns at crime scenes during a seven-year period
in the 1990s, and the Violence Policy Center reported that one in ten law
enforcement officers killed in the line of duty died from an assault weapon. A
follow-up study found that one in five officers were killed with assault weap-
ons from 1998 to 2001 and that assault weapons crimes studied in selected
cities declined from 17 to 72 percent during the ban. Another indication
of the appeal of such weapons to criminals came in May 1996, when fed-
eral agents broke up a gun smuggling ring that involved efforts to smuggle
Chinese AK-47 assault rifles into the United States. The investigation was
prompted when the weapons began turning up among members of violent
California gangs. As of the start of 2023 nine states (California, Connecticut,
Delaware, Hawaii, Illinois, Maryland, Massachusetts, New Jersey, and New
York), and the District of Columbia, along with several cities, had enacted
their own bans on assault weapons. Two states, Minnesota and Virginia, reg-
ulate but do not ban them. Fourteen states plus D.C. restrict large capacity
ammunition magazines.4°

The assault weapons ban remained popular with the public as its September
2004 deadline for expiration neared: 68 percent of Americans favored the
measure. Yet Republican congressional leaders opposed the extension, and
President Bush, who claimed to support it, did nothing to aid the law’s
renewal. Political pundits concluded that he preferred to see the bill die before
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it reached his desk. Those plans nearly went awry when, in March 2004, ban
supporters in the Senate attached ban renewal to a bill to shield gun manu-
facturers and dealers from lawsuits (which had already passed the House and
had more than fifty Senate cosponsors); the bill passed by a 52-47 vote (see
discussion later in this chapter). Infuriated that their top legislative priority
now had this measure included, along with another to require background
checks for gun purchases at gun shows, the NRA ordered the plug pulled
on the entire bill. The abrupt turnaround resulted in the defeat of the whole
bill by a vote of 90-8. The rapidity of the turnaround stunned veteran Senate
watchers. Senator Dianne Feinstein (D-CA), a ban supporter, said of the NRA,
“They had the power to turn around at least sixty votes in the Senate. That’s
amazing to me.” Senator John McCain (R-AZ) noted, “I've been around here
eighteen years, and I've never seen anything quite this bizarre.”*! After the
bill expired in 2004, periodic, unsuccessful efforts to renew it were made.
For all the attention focused on assault weapons, another gun issue received
even more attention in Congress during the early 1990s: the debate over the
imposition of a national waiting period for gun purchases.

The Brady Bill

From 1987 to 1993, gun control proponents placed their primary emphasis
on the enactment of a national waiting period for handgun purchases. The
purpose of such a rule would be twofold: first, to provide authorities with the
opportunity to conduct a background check on the prospective purchaser in
order to prevent handgun purchases by felons, the mentally incompetent, or
others who should not have handguns; and second, to provide a cooling-oft
period for those who seek to buy and perhaps use a handgun in a fit of temper
or rage. On its face, such a procedure certainly represents a modest degree of
government regulation, for it merely postpones a handgun purchase by a few
days and denies handguns only to those who everyone agrees should not have
them. Yet the ground being fought over in the bitter power struggle between
regulation opponents and proponents was far less important than the strug-
gle itself.*>

Act One

The Brady bill was introduced in early 1987 in the Senate by Howard
Metzenbaum and in the House by Representative Edward F. Feighan (D-OH).
It quickly became the top priority of HCI and Sarah Brady, James Brady’s wife
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and the HCI leader. The NRA opposed the measure, saying that it would sim-
ply be a prelude to stronger regulation, that it would not stop criminals from
getting guns, and that it merely inconvenienced those entitled to guns. As late
as the mid-1970s, however, the NRA had supported such a waiting period.
This change can be taken as one example of the NRA’s increasingly hard line
on any and all gun controls.

The Brady bill was put up to a chamber-wide vote for the first time in the
House in September 1988, when opponents led by the NRA succeeded in
defeating the bill (by substituting an NRA-backed amendment for the wait-
ing period, approved by a vote of 228-182), despite a concerted effort by HCI
and a coalition of police organizations called the Law Enforcement Steering
Committee. By its own account, the NRA spent between $1.5 million and
$3 million in the successful effort to kill the bill, mostly on a media campaign
and grassroots efforts. Assessing the failed effort, Representative Feighan
noted that at least two dozen House members had privately spoken of their
support for the bill but had refused to vote for it, not because they feared los-
ing their seats but because of “the aggravation” that accompanied opposing
the NRA (what was discussed in Chapter 4 as the “hassle factor”).®?

Act Two

Two years later both chambers voted to approve the Brady bill. Initial House
approval for a seven-day waiting period came in May 1991 (by a 239-186
vote), with Senate approval (by a 71-26 vote) following a month later. Before
passing the Brady bill, the House defeated an NRA-backed substitute, spon-
sored by Representative Harley O. Staggers (D-WV), that called instead for an
instant computerized background check of prospective handgun purchasers.
Such a system would, in theory, eliminate the need for waiting yet still bar
gun purchases by those not eligible.

The problem with such a proposal at the time was that successful operation
of such a system required that pertinent records from all the states be fully
automated. Yet in 1991 only ten states had such automation; eight states still
handled files manually, and nine states did not even maintain the necessary
felony records. Moreover, according to an analysis by Congress’s Office of
Technology Assessment, the time lapse between the conclusion of a crimi-
nal case and its logging in state records runs from weeks to months. Thus,
the actual development of a viable system would take years and would cost
hundreds of millions of dollars. The political strategy behind the Staggers
proposal was based on the principle that a motion is easier to defeat if the
opposition has something to offer in its place. By proposing an alternative of
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little or no feasibility, the NRA and its allies were offering a plan that seemed
to offer a meaningful reform yet posed no actual change in gun-purchasing
procedures for many years to come.** The Staggers proposal became Brady
bill opponents’ chief rallying point.

The Senate version, approved in June 1991, differed from that of the House
in two important respects. First, it called for a five-day, instead of a seven-day,
waiting period. Second, the Brady provision was attached to an omnibus
crime bill, over which the two chambers wrangled throughout the year.

A conference version was hammered out in November that rolled the
Brady provision (with a five-day waiting period) and a compromise crime bill
together. The House narrowly approved that bill on November 27. The Senate
finally brought the compromise bill to the floor for a vote on March 19, 1992,
but Republicans used the unique Senate device of the filibuster (i.e., unlim-
ited debate) to force bill sponsors to withdraw the measure after a vote to end
debate (to invoke “cloture”) failed. Such a cloture vote to end a filibuster poses
a special problem because it requires an extraordinary majority of sixty votes
to pass instead of the normal majority of fifty-one required for most Senate
actions.

Democratic leaders brought the bill back a second time in the fall, but
the failure to end a second filibuster in a vote on October 2 killed the bill.
Majority Leader George Mitchell (D-ME) also attempted unsuccessfully to
force a separate vote on a seven-day waiting period. By this point, however,
concern over the impending elections overshadowed further efforts.

President Bush publicly opposed the Brady bill throughout 1991 and 1992
but linked it with the larger crime bill, saying that he would sign the measure
even if Brady was included—but only if the larger crime bill was to his liking.
Bush’s veto threat hung over the bill, yet it also opened the door to presiden-
tial approval because it provided a means whereby he could have signed the
measure into law without seeming to abandon his inclination to oppose most
gun control measures entirely. In the end Bush’s qualified veto threat had
little effect on the outcome except to the extent that it buttressed the cause of
Senate Republicans, who succeeded in blocking the measure.*

Act Three

The Brady bill struggle climaxed in 1993 when supporters promoted a five-
business-day waiting period. House Judiciary Committee approval was won
on November 4, despite the objections of committee chair and gun control
opponent Jack Brooks, who also boosted the bill’s chances by consenting with
reluctance to separate the measure (HR 1025) from a new crime bill. Six days
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later the full House approved the Brady bill after fending off several amend-
ments (sponsored by Republicans and Representative Brooks) designed to
weaken the bill. One such amendment, to phase out the waiting period after
five years, was adopted. The final vote to pass the bill (HR 1025) was 238-189.

Following the lead of the House, the Senate separated the Brady bill
(S 414) from the larger crime package. The bill faced a Republican filibuster
almost immediately, but an agreement between the political party leaders
to allow floor consideration of a substitute version that included two NRA-
backed provisions forestalled this move. The first called for the federal five-
day waiting period to supersede all state waiting periods (twenty-four states
had waiting periods of varying lengths in 1993; twenty-three also had back-
ground checks). This was objectionable to Brady supporters because many
states had waiting periods longer than five days, and the move was seen as
a violation of states’ rights. This amendment was stricken from the bill by a
Senate floor vote. The second measure, added to the bill successfully, called
for ending the five-day waiting period after five years. The Senate then faced
another filibuster, which looked as though it would be fatal to the bill. Brady
supporters and congressional allies all conceded that the bill was dead for
the year. The postmortems proved to be premature, however; within a cou-
ple of days, on November 20, the Republicans decided to end their oppo-
sition, sensing a rising tide of impatience and the inability to win further
concessions from Democratic leaders. The bill was passed that day by a
63-36 vote.* The bill then went to a contentious House-Senate conference on
November 22. The House passed the conference version early the following
morning. Senate Republican leader Robert Dole, however, balked at the com-
promise, calling it unacceptable. Senate Democratic leader George Mitchell
threatened to reconvene the Senate after the Thanksgiving break in order to
obtain final action. The two finally reached an accommodation, and the bill
was approved in the Senate by voice vote on November 24, with a promise
to consider several modifications in early 1994. President Clinton signed the
Brady Handgun Violence Prevention Act (PL 103-159; 107 Stat. 1536) into
law on November 30.

As enacted, the Brady law codified a five-business-day waiting period for
handgun purchases. It also authorized $200 million per year to help states
improve and upgrade their computerization of criminal records, increased
federal firearms license fees from $30 to $200 for the first three years and $90
for renewals, made it a federal crime to steal firearms from licensed dealers,
barred package labeling for guns being shipped (to deter theft), required that
state and local police be told of multiple handgun sales, and stated that police
must make a “reasonable effort” to check the backgrounds of gun buyers.
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Foes of the Brady law, including the NRA, challenged its constitutionality,
not as a violation of the Second Amendment but as a violation of states’ rights
under the Tenth Amendment. In 1997 a sharply divided Supreme Court
struck down the provision of the Brady law requiring local police to con-
duct background checks. In a 5-4 ruling in the case of Printz v. United States
(521 US 898), the Court held that Congress had overstepped its power, violat-
ing state police power. The ruling did not challenge the propriety of barring
handgun sales to those with criminal backgrounds or those deemed mentally
incompetent. In the aftermath of the case, President Clinton urged the states
to continue to conduct the background checks voluntarily.

After the Brady law went into effect, several surveys verified that the
law was operating as expected. In its first three years the law blocked about
250,000 gun sales. In addition, the increase in license fees for gun dealers
decreased the number of dealers, from 285,000 before the law to 224,000
one year later (about 80 percent of these dealers were individuals with no
storefront). By 1996 the number of licensed dealers had dropped to about
103,000; by 2007 there were about 50,000 licensed dealers. In 2013, there were
about 65,000 dealers. In 2016, there were 56,000.*” In 1998 the five-day wait-
ing period lapsed, as per the terms of the law, and was replaced by the FBI’s
National Instant Criminal Background Check System (NICS). This system is
designed to allow an immediate background check to occur. The check must
be completed within three days, but over 95 percent of the background checks
are completed within seconds, according to the FBI. From 1994 to 2000
almost 600,000 handgun purchases were blocked as the result of background
checks. In 2000, twenty-six states conducted their own background checks;
the rest relied on FBI data. By 2008 about 1.8 million handgun sales had been
blocked (about 2 percent of all handgun purchases). In 2009 the government
passed its 100 millionth background check and 180 million by 2013. In 2019
alone, it conducted a record 28 million checks. By 2013, more than 2 million
sales were blocked. By 2016, 2.8 million gun sales had been blocked. By 2019,
3.5 million had been blocked; through 2022, it was 4 million.*® State checks
resulted in a slightly higher rejection rate, probably owing to better and more
complete state data. Even though the national government no longer requires
waiting periods, ten states plus the District of Columbia have their own, rang-
ing from a few days to several months. Control proponents have argued for
a restoration of a national three-day waiting period, in part because of the
perceived value of a cooling-off period before handgun purchases.

One area of gun sales continued to be omitted from nationally mandated
background checks. In most places “secondary market” gun sales by unli-
censed individuals can occur without background checks. Generally referred
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to as the gun show loophole, these sales at gun shows, flea markets, and
other unregulated venues account for around 23 percent of gun sales. A 2019
study concluded that states with universal background checks had a 15 per-
cent lower homicide rate than those that did not, controlling for other fac-
tors. As of 2017, thirteen states required universal background checks for all
handgun purchases.*’ +Since 2004 federal law has required the destruction
of background check data within twenty-four hours (known as the Tiahrt
Amendment, named after Representative Todd Tiahrt [R-KS], who sponsored
the measure), making it unavailable for law enforcement examination.

One nagging problem related to the NICS system was seemingly resolved
in 2007. In the wake of the Virginia Tech State University shooting in April
2007, when a mentally unstable student shot and killed thirty-three people
(see Introduction), many were outraged because a loophole in reporting
practices in Virginia resulted in the shooter’s ability to legally purchase two
handguns despite having been judged mentally incompetent by a judge. In
fact, only twenty-two states submitted mental health records to the federal
NICS system at the time, as the Brady law did not penalize noncomplying
states. As a result, and in a moment of unprecedented cooperation, the NRA
and the Brady Campaign combined forces to support a bill in Congress to
improve state record keeping and enforce compliance. The result was the
NICS Improvement Amendments Act of 2007 (PL 110-180). Signed by
President Bush in January 2008, the law now requires all states to submit
appropriate mental health records and also provided a procedure whereby
those judged mentally incompetent to own a firearm could petition to have
the right restored. In addition, it provided federal funding to help states come
into full compliance with record keeping and reporting requirements.

Despite this well-intentioned legislation, Congress dragged its feet on
providing the necessary funding, and did not squarely confront the prob-
lem of those states that failed to fully report appropriate data. This led to a
new measure, the Fix NICS Act of 2018. Backed by both gun rights and gun
safety groups, and with bipartisan support, the measure again was aimed at
improving record keeping and reporting.

Yet another problem drew public attention in 2011. Even though the Brady
law barred those judged mentally incompetent from acquiring guns, no sys-
tematic procedures existed to take guns from those who purchased them
legally but who were later judged incompetent. The problem was illustrated
dramatically when a California man with mental problems, Roy Perez, shot
and killed his mother, a neighbor, and the neighbor’s daughter in 2008. Perez
had purchased a Glock handgun legally in 2004 but was later held invol-
untarily for psychiatric evaluation, a step that disqualified him from gun
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ownership. Yet overwhelmed police had had few resources to follow up in
such cases. According to the state, in 2011 over 18,000 Californians owned
guns that they were no longer legally eligible to have, and only a handful of
states even possessed the data necessary to track down the estimated 180,000
people nationwide who fall into the same category.*”

One other problem received widespread attention in 2015 when white
supremacist Dylann Roof shot and killed nine people in a historically Black
church in Charleston, South Carolina. Roof legally purchased the handgun
he used, even though a prior conviction for drug possession should have
disqualified the sale. As noted, handgun purchases are cleared automati-
cally after three days if no reply or data is offered confirming or disconfirm-
ing the sale. In Roof’s case, the incriminating evidence was not produced
within three days because of bureaucratic delays, so the sale cleared. Yet
thousands of prohibited purchasers were allowed to make handgun pur-
chases legally because of the three-day limit, called a “default proceed.” An
FBI investigation discovered that prospective gun purchasers whose back-
ground checks take more than twenty-four hours to complete are twenty
times more likely to be a prohibited purchaser. In 2014, 228,000 federal
background checks took more than three days to complete. In other words,
background check delays are an indicator that the applicant has possible red
flags in his or her record. All those sales proceed, however, if the three-day
time limit is not met.”!

Political Assessment

The political consequences of the Brady law far outstripped its policy conse-
quences. As noted earlier, no gun control measure was put to a vote in either
house from 1972 until 1988 (not including McClure-Volkmer, which was a
measure to lift gun controls). From 1988 through 1993, eight floor votes were
taken on the Brady bill alone (five were votes in favor, three were against; four
in the House and four in the Senate). A crucial swing in favor of the Brady
bill occurred in the House between 1988 and 1991. About thirty-five House
members actually switched their votes to support the bill, citing repugnance
at the NRA’s continued strong-arm tactics and the modest nature of the reg-
ulation being proposed. In addition, the 1991 House vote helped to deflate
the NRA’s image of invulnerability. According to Representative Charles E.
Schumer (D-NY), a Brady supporter, “people realized that there’s life after
voting against the NRA.>>>

The common partisan pattern observed in other gun bill votes emerged
here as well. More Democrats than Republicans supported the Brady bill,
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but both parties were split. In the House 184 Democrats supported Brady
and 69 were opposed (77 percent Democratic support); the Republican split
was 54 in favor and 119 opposed (31 percent Republican support). Northern
Democrats provided the greatest support for Brady (82 percent); Southern
Democrats provided the lowest Democratic support (55 percent).>® As has
been true with other gun bill votes, the strongest opposition came from
Southern, Western, and rural representatives (rural districts are concentrated
in the South and West), regardless of party. The strongest support came from
urban representatives.

As was true of the other gun bills analyzed in this chapter, consideration
of the Brady bill was fraught with contention from beginning to end. The
version passed in 1993 had ten roll-call votes in the House and five in the
Senate. Consideration was marked by intense lobbying, numerous filibusters
in the Senate (despite its reputation, the filibuster is still relatively unusual),
many attempts to amend the bill, use of conference committees, and limited
presidential influence.

Outside Congress, popular support for the Brady bill continued to swell,
especially as concerns over crime once again rose. Moreover, leaders of all
ideological stripes voiced Brady bill support, including former presidents
Nixon, Ford, Carter, Reagan, and George H. W. Bush, as well as conservatives
such as William F. Buckley.

The election of Bill Clinton put a president in the White House who was
much more sympathetic to the aims of gun control proponents. Still, even
though the bill’s near passage in 1992 clearly suggested that time for enact-
ment had come, Clinton’s primary focus in his campaign and his first year
in office was on a plethora of domestic policy issues other than gun control.
Indeed, many of Clinton’s people were caught by surprise when Clinton began
to aggressively promote gun control in late 1993.%*

Finally, passage of the Brady law did have one effect predicted by the NRA:
it opened the door to further regulations, to the extent that it showed the
NRA could be beaten and depicted it as an extremist organization opposed
to any regulation, no matter how modest or limited. Similarly, enactment was
empowering for the Brady Campaign, police organizations, and others fight-
ing for the control cause. But control opponents renewed their commitment
to block further regulation and reaffirmed their resolve to fight on.” As the
public turned its attention to other matters, the likelihood that further sig-
nificant controls would be enacted began to diminish. Commenting on the
NRA’s continued ability to apply political pressure, one member of Congress
noted that “it’s a lobby that can put 15,000 letters in your district overnight
and have people in your town hall meetings interrupting you.”>®
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The Post-Columbine Reaction

The April 20,1999, massacre at Columbine High School in Littleton, Colorado,
was the most shocking in a series of high school shootings that occurred in
the late 1990s (see Chapter 3). In the aftermath of the incident, national shock
and outrage put unprecedented pressure on Congress to respond. Senate
leadership, headed by gun control foe Trent Lott (R-MS), seemed unsure
about the Senate’s mood on the issue, but, yielding to pressure, Lott advanced
a juvenile justice bill to which were added several gun control measures. On
May 12, the Senate rejected a measure to require background checks for gun
show sales, but two days later the Senate reversed itself and adopted the mea-
sure, although it was not as strong as Democratic leaders had sought. That
same day the Senate rejected a measure to bar Internet sales of guns by unli-
censed dealers. On May 20, the Senate passed a bill that would have required
background checks to occur within three days for firearms purchases at gun
shows, flea markets, and pawn shops (closing the so-called gun show loop-
hole); revoked gun ownership for those convicted of gun crimes as juveniles;
toughened penalties for juvenile offenders who used guns in crimes and also
for those who provided such guns to juveniles; and required locking devices
or boxes to be sold with all new handgun purchases. The bill also would have
blocked legal immunity to those who sold guns to felons, and it would have
banned the import of high-capacity bullet magazines (those that could hold
more than ten bullets). The final version included a tougher background
check provision than had been added by Republicans on May 14, and the bill
was adopted by an unusual 51-50 vote, when Vice President Al Gore, as pres-
ident of the Senate, cast the tie-breaking vote for the amendment. The final
package was approved by a 73-25 vote. As a measure of shifting sentiment,
the Senate had defeated attempts to require gun locks and ban the import of
high-capacity magazines the previous year.

Columbine Fizzles

The bill passed by the Senate met a chilly reception in the House of
Representatives, although the initial reactions of House Speaker Dennis
Hastert (R-IL) and House Judiciary Committee chair Henry Hyde (R-IL)
were positive, as both expressed support for many of the elements of the
package. Yet Republican House leaders had long records of opposition to
stronger gun laws, and House majority whip Tom DeLay (R-TX) led the
NRA-backed counterattack. By early June House majority leader Dick
Armey (R-TX) and DeLay had publicly broken with Hastert, vowing to
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defeat the measure. After several weeks of bargaining and delay, during
which time control foes marshaled their resources, the House took three
decisive floor votes on June 18. The first vote narrowly approved (218-211)
a weakened gun control package that was sponsored by former NRA board
member John Dingell (D-MI) and drafted with the guidance of the NRA.
This version would have weakened the gun show background check sys-
tem and opened the door to the interstate sale of handguns, thereby rolling
back a restriction that had been on the books for thirty years. The second
vote defeated (193-235) a version similar to the tougher Senate-passed bill
sponsored by Representative Carolyn McCarthy (D-NY). The final vote on
the overall gun package was defeated (147-280) by a coalition of pro-control
representatives who considered the bill too weak and anticontrol represen-
tatives who opposed any new controls. The House thus sent to a House-
Senate conference committee a juvenile justice bill without any gun control
provisions. The bill was never reconciled with the Senate version, and thus
the legislation died. After the 2007 Virginia Tech shooting (mentioned ear-
lier), Congress did act to improve record keeping, but this action occurred
with the cooperation of both the NRA and the Brady Campaign, a highly
unusual action that did not presage any change in Congress’s heightened
opposition to new gun control legislation.

Political Assessment

House stalling tactics gave foes of the bill, led by the NRA, the time they
needed to mobilize opposition and hope for declining public interest
as schools let out, families went on vacation, and the country’s attention
began to turn to other matters. From mid-May to mid-June the NRA spent
$750,000 on mass mailings and $300,000 on phone banks. HCI spent about
$350,000 on similar activities. Part of the effort to defeat the new measure
included diverting attention away from gun control measures and toward
issues of media violence. Still, passage of the Senate bill marked the first
successful effort to pass any new gun law since 1994, indicating the effect
of public pressure. Following on the contentious political patterns of the
other bills discussed in this chapter, chamber leaders were able to exercise
relatively little control; committee preeminence, a hallmark of congressio-
nal activity, was contradicted, in that committee preferences were altered or
overturned on the floor. Extended and heated debate, numerous votes, pro-
cedural wrangling, and intense political pressures all marked the politics of
this effort.”’



Institutions, Policymaking, and Guns 'V 231
Lawsuit Protection for Gun Manufacturers

From the time of the election of George W. Bush as president in 2000, the
NRA’s top legislative priority was to obtain legislation to protect the gun
industry and gun dealers from litigation. For several decades, sporadic law-
suits had been filed against gun manufacturers seeking damages to com-
pensate gun-crime victims. The legal basis for such actions is the tort law
principle that individuals or other entities can be held responsible for selling
products that, although legal, needlessly or willfully expose others to great
risk of harm. For example, the Ford Motor Company was held civilly liable in
the 1970s for its design and production of the Ford Pinto because the Pinto’s
gas tank was located in such a way that the car was likely to explode when
hit from behind. The poor design feature was not illegal, but Ford executives
knew of the defect and sold millions of the cars anyway.

In lawsuits regarding guns, litigants argued that handgun manufacturers
knew that, because of their sales and distribution practices, a disproportion-
ate number of their guns wound up in criminal hands (leading to claims
of “negligent distribution practices”). In addition, the failure of some com-
panies to install simple and inexpensive safety features yielded additional
legal charges. For example, the installation of a fifty-cent part on some types
of handguns could save lives by preventing the gun from being fired if the
bullet magazine or clip were removed even when a bullet remains in the
chamber.>®

Such litigation met with limited success until 1999. In the landmark case
of Hamilton v. Accu-Tek, a Brooklyn jury awarded money damages to fami-
lies of gun violence victims based on the claim that several gun manufactur-
ers, whose guns had been used in the shootings, had been negligent in their
marketing and distribution practices, such that the companies had reason to
believe that their guns would be obtained and used by criminals. Although
the verdict was eventually overturned on appeal, it encouraged a spate of new
lawsuits against gun manufacturers and dealers around the country. More
than thirty cities brought similar suits. Among the best-known cases was a
$433 million suit brought by the city of Chicago against gun dealers located
just outside of the city limits who were caught on videotape illegally selling
numerous guns to undercover officers dressed as gang members. These cases
were strengthened when a government report was released in 1999 revealing
that in the previous three years, 0.3 percent of gun dealers were responsi-
ble for the sale of over 57 percent of guns used in crimes committed during
this period. In 2007, 57 percent of guns used in crimes were traced back to
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1 percent of all gun dealers. Clearly, some dealers were far more responsible
in their sales practices than others.”

A case in point was successful litigation against Bushmaster Firearms
Inc. of Windham, Maine, and Bull’s Eye Shooter Supply store of Tacoma,
Washington. In 2002, two men were arrested (and later convicted) for com-
mitting ten fatal sniper shootings in the Washington, DC, area. One of the
men purchased the gun they used, a .223 Bushmaster rifle (a slightly altered,
civilian version of the military M-16), at Bull’s Eye. Subsequent investigations
revealed that at least 238 guns “disappeared” from the shop—that is, inves-
tigators assumed that at least some of the guns had been sold without proper
paperwork. Among the 238 missing guns was the one used in the shooting
spree. The Tacoma gun store agreed to pay $2 million to eight plaintiffs;
Bushmaster agreed to pay $550,000. The gun company’s liability was based
on the assumption that it could have required the store to implement simple
security measures by threatening to withdraw its stock.®

Gun control foes decried this litigation, arguing that it was an abuse of
the civil justice system that would only bankrupt gun manufacturers and
pad lawyers’ bank accounts and that it amounted to backdoor gun control.
Supporters argued that some in the gun industry were, indeed, culpable and
that they should be subject to the same civil law standards as rogue compa-
nies in other areas. And they argued against granting any special protection
to the gun industry by pointing out that no other business sector enjoyed
similar protections. Indeed, litigation proponents were emboldened by a sim-
ilar effort against cigarette manufacturers, who agreed to pay major settle-
ment costs because of a variety of deceptive and improper practices related to
the chemical manipulation and marketing practices pertaining to cigarettes.
NRA efforts to legislate gun manufacturer immunity were not limited to
Congress, however. By 2005 thirty-three states had also passed laws barring
such lawsuits by localities (called “preemption” laws).!

Yet the public had, at best, mixed feelings about such litigation efforts
aimed at perceived industry wrongdoing, and Republican leaders highly
sympathetic to the gun lobby controlled both Congress and the presidency.
In 2003 momentum to provide federal liability protection finally resulted in
passage of a bill by the House of Representatives. The Senate was slower to
act, but in March 2004 it was poised to approve the same bill. Gun control
proponents, however, after failing to block the bill, managed to attach to it
amendments to extend the assault-weapons ban (by a 52-47 vote), slated to
expire that September, to require background checks for all gun purchases at
gun shows (closing the so-called gun show loophole, added by a 53-46 vote),
and to require safety locks to be sold with new handguns (approved 70-27).
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Infuriated, NRA leaders insisted that the bill be defeated rather than accept
the “poison pill” amendments; within hours it failed by a vote of 8-90.

The failure of the 108th Congress to enact the bill was remedied in the
109th. Fortified with an increase in Republicans in both houses, in July 2005
the Senate passed the measure by a 65-31 vote, partly thanks to key sup-
port from fourteen gun-sympathetic Democrats, including Minority Leader
Harry Reid of Nevada. Senate Majority Leader Bill Frist of Tennessee avoided
the problems from the previous year by employing a procedural tactic to
limit amendments. The measure also got a lift when officials in the American
military sent a letter to Congress in July saying that companies providing
weapons to the military needed to be protected for national security reasons.
The House passed the bill in October by a 283-144 vote. The bill passed with
bipartisan support from 223 Republicans and 60 Democrats; voting against
were 140 Democrats and 4 Republicans.%? As passed and signed by the pres-
ident, the Protection of Lawful Commerce in Arms Act of 2005 (PL 109-92;
119 Stat. 2095) bars civil suits against gun manufacturers, distributors, deal-
ers, and importers of firearms and ammunition, although it makes an excep-
tion for certain cases involving defective guns or expressly criminal behavior
by manufacturers or dealers, as, for example, when a gun is knowingly sold
to someone not legally entitled to own a gun. The immediate effect of the law
was to halt more than a dozen ongoing cases in states around the country.
The law did not affect cases that had already been resolved. The measure also
included a requirement that handguns be sold with locks, and it barred the
manufacture or importation of armor-piercing bullets. In the aftermath of
winning this unique protection for the gun industry, other businesses lobbied
Congress to win similar immunity.

Breach in the PLCAA Firewall

In 1973 Connecticut enacted a law, the Unfair Trade Practices Act, that
allowed legal action against companies that engage in irresponsible market-
ing of their products based on the claim of such ads considered a “public nui-
sance.” This legal avenue was applied in Connecticut by some of the families
of the twenty schoolchildren and six staff members murdered by a shooter at
the Sandy Hook Elementary School in Newtown, Connecticut in 2012 (see
discussion below). The purpose of the legal action was to hold to account and
punish the Remington Arms company, which manufactured the Bushmaster
XM15-E2S assault weapon used by the Sandy Hook shooter. According to the
gun safety group Giffords Center, Remington’s marketing of its gun applied
to this case by “promoting unlawful military use of the rifle by civilians.”®?
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(New York, New Jersey, and Delaware subsequently enacted similar laws.)
Prospective buyers of weapons like Remington’s Bushmaster were urged in
its advertising for the gun to “Consider your man card reissued,” along with
similar militaristic marketing, that the plaintiffs felt had special appeal to
troubled young men like the Sandy Hook perpetrator. Wording that appeared
on the Bushmaster website, taken down immediately after Sandy Hook, said
“In a world of rapidly depleting testosterone, the Bushmaster Man Card
declares and confirms that you are a man’s man.”%*

Other companies were even more aggressive in marketing guns specifically
to younger audiences. A gun company called WEEI Tactical, a subsidiary of
Schmid Tool and Engineering, introduced a new smaller and lighter-weight
assault rifle “advertised as a kids’ version of the AR-15” at the nation’s largest
gun trade show in early 2022. According to the company’s website, its pur-
pose is to “develop a line of shooting platforms that will safely help adults
introduce children to the shooting sports.” The company’s landing page
(since taken down) featured a graphic of children’s skulls with crossbones and
pacifiers in their mouths: boys on one side with mohawk haircuts and girls on
the opposing side with pigtails tied with pink bows. All the skulls were shown
having gun sight crosshairs in the right eye socket.®®

Even in light of the Sandy Hook shooting, the legal action was considered a
long shot. Remington challenged the suit as a violation of the PLCAA, but in
2019, Connecticut’s high court ruled that it could proceed (the U.S. Supreme
Court declined to interfere). This allowed the families to obtain internal doc-
uments from Remington (called “discovery”) in the lead-up to court action.

But on February 15, 2022, both sides agreed to settle the case rather than
go to trial. In the settlement, Remington admitted no liability, but it also paid
arecord $73 million to the families, the largest such payout from a gun com-
pany ever, and publicly disclosed thousands of pages of internal Remington
documents. As for Remington, it had already been facing serious financial
problems, mostly unrelated to the lawsuit. After two bankruptcy filings, the
remainder of its assets were sold to other companies.®® Other states pursued
this legal avenue. In late 2022, for example, the cities of Rochester and Buffalo,
N.Y,, filed similar suits against gun companies.

Sandy Hook

On the morning of December 14, 2012, twenty-year-old Adam Lanza shot
and killed his mother as she lay in bed asleep, using a gun she owned. Lanza
had lived with his mother in her Newtown, Connecticut, home but had not
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spoken with her in two years, insisting that they communicate by email only.
Lanza had exhibited significant mental health problems for many years and,
among other things, had been obsessed with stories of past mass shootings.
All of the guns Lanza had in his possession on that day belonged legally to
his mother, who had been an avid shooter. She had tried to interest her son in
shooting as a way to bond with him. After killing his mother, Lanza drove to
nearby Sandy Hook Elementary School, taking four of his mother’s guns with
him. He entered the school, shooting out its glass front entrance and pro-
ceeded into the building, where he shot and killed twenty elementary school
children, as well as six adult teachers and staff, using a Bushmaster XM15-
E2S .223-caliber semiautomatic assault rifle along with several thirty-bullet
magazines. He fired 154 shots in less than five minutes. All of those killed
were shot with the assault rifle and each was shot at least three times. About
a minute after the first police arrived, Lanza shot and killed himself with a
10mm Glock handgun. He also had another handgun with him, a 9mm Sig
Sauer, which he did not fire. Additionally, a 12-gauge semiautomatic shotgun
was found in Lanza’s car, which he also did not use in the killings. No motive
for the attack was ever established.®’

The Sandy Hook shooting followed several other senseless mass shootings
that had occurred in the previous months, yet the pointless, savage cruelty
of such violence directed at children shocked the nation in a way that recent
past shootings had not. The last mass shooting to have a similarly trauma-
tizing effect on the country was the 1999 Columbine High School shooting.
For President Barack Obama, as for many newly mobilized because of this
event, this was a watershed moment. During his first term, Obama had largely
avoided the gun issue, but after a convincing re-election campaign the pre-
vious month, bringing with it a renewed electoral mandate, and his January
inauguration and the State of the Union both in sight, Obama decided to move
on the issue. Within days of the shooting, Obama appointed Vice President
Joe Biden to head a task force to study the gun issue and make recommen-
dations for change. Within a month, the group presented its report, calling
for universal background checks for gun purchases, restrictions on assault
weapons and high-capacity bullet magazines, mental health and school safety
initiatives, increased funding for police protection in schools, and stronger
measures to stop straw gun purchases and gun trafficking. In mid-January,
Obama also issued nineteen executive orders to enhance and fund research
on gun violence, improve federal gun trafficking databases, examine gun
safety measures, and other steps involving federal agencies.

The measure was first taken up in the Democratic-controlled Senate, with
bill supporters hoping that passage of at least some of the bills would pressure



236 V¥V Chapter5

the Republican-controlled House to at least take up the measure. In March
2013, the Senate Judiciary Committee approved measures to criminalize
straw gun purchases, a uniform background check measure, and an assault
weapons ban. At about this time, a junior member of the Senate, Joe Manchin
(D-WV) took up the cause of championing some version of a gun bill, partly
at the behest of more-liberal Senate leaders who felt that a more-conservative
sponsor would give the bill greater legitimacy. Manchin was considered one
of the most conservative Democrats in the Senate, was a gun owner, and had
been endorsed by the NRA throughout his thirty-year political career. Yet,
he ultimately broke with the NRA in this effort. He persuaded Pennsylvania
Republican Pat Toomey—who had been elected with the help of over a million
dollars from the NRA—to cosponsor the measure. The Manchin-Toomey bill
that emerged in April called for universal background checks for gun pur-
chases, including gun show and Internet sales, excepting transfers to rela-
tives and friends, and it facilitated the gathering of mental health and other
relevant data from the states to be submitted to the national background
check (NICS) database. Yet, it also reduced the background check waiting
period from seventy-two hours to forty-eight hours (if no report came back
within that time, the gun sales would go through); made interstate transport
of weapons easier; allowed interstate sale of handguns from licensed dealers;
made the use of gun records for creating a registry a felony; and established
a national commission on mass violence. Throughout this period, bill advo-
cates, including Judiciary Committee Chair Pat Leahy (D-VT) and Manchin,
worked closely with representatives of the NRA; indeed, the provisions added
to expand gun access came at the behest of the NRA. While the gun group
did not trumpet its involvement, the Manchin-Toomey bill was constructed
with, and won the quiet approval of, the NRA.®

Almost immediately, however, word of the compromise bill and the NRA’s
role leaked out on gun-rights websites, and gun groups hostile to the NRA,
such as the Gun Owners of America and the National Association for Gun
Rights, began to pummel the NRA for selling out the cause. Within days,
NRA leaders ceased communicating with Manchin; shortly thereafter,
they announced their opposition to the bill, vowing to do everything they
could to defeat it. On April 17, the full Senate voted on seven gun-related
measures; each needed to garner sixty votes—not a simple majority of fifty-
one—because at the time, a bill could only proceed if it first received sixty
votes, which was enough votes to end debate (called invoking cloture). The
Manchin-Toomey bill thus garnered majority support, but still failed, by a
vote of fifty-four in favor and forty-six against. A separate measure to ban
assault weapons, championed by Senator Dianne Feinstein (D-CA), failed
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40-60; the magazine limits bill failed 46-54; the straw-purchase gun traffick-
ing bill failed 58-42. The NRA trumpeted the bills’ defeat as a great victory
for gun rights, but never mentioned to its membership that it had helped craft
the bill that it later helped defeat. Bill supporters decried the NRA, noting
that public opinion polls consistently showed that 90 percent of Americans
supported universal background checks.®’

As noted, Senate passage was no guarantee that the bill would have made
its way to the president’s desk. In fact, as the Senate was working on these
measures, House Republican leaders advanced four measures to roll back
gun regulations, including provisions to bar the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF) from requiring gun dealers to conduct annual
inventories of their stock to make sure that guns had not been lost, stolen, or
improperly sold; to broaden the definition of guns that could be imported into
the United States; to prevent the ATF from canceling a gun dealer’s license for
lack of business; and to add a disclaimer to government gun data saying that
it could not be used to draw conclusions about gun crimes.

Three political reactions emerged from this tumultuous political moment.
First, gun rights groups extolled their victory. Second, gun control groups
redoubled their efforts. Third, legislative activity exploded throughout the
United States: in 2013, twenty states enacted tougher gun laws, while twenty-
seven states loosened gun regulations; some states enacted both types of

measures.70

The Bipartisan Safer Communities Act of 2022

Two particularly heinous acts of mass violence roused the nation in a way not
seen since the Sandy Hook elementary school shooting a decade earlier. On
May 14, 2022, an 18-year old man entered a supermarket in Buffalo, N.Y. with
the avowed purpose of killing Black people. Using an assault rifle, he shot and
killed ten and wounded three. Before the shooting the man had made and
posted racist threats. Ten days later, an 18-year old man entered a Uvalde,
Texas elementary school, also with an assault rifle, in the space of more than
an hour, he shot and killed 19 schoolchildren and two teachers; 17 more were
wounded. The shooter had made repeated threats to commit violent acts and
was reported to have behaved erratically. Uvalde is overwhelmingly Hispanic
or Latino. Despite abundant earlier warning signs, both shooters easily
acquired their guns legally just after turning 18.”!

A bipartisan group of senators set to work to craft a new federal gun
measure. After a month of difficult negotiations, they completed work on a
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compromise bill that was approved by the Senate on June 23 in a vote of 65-33.
In a rare bipartisan moment, 15 Republicans voted with all 50 Democrats
to pass the bill. (Senate approval was all the more significant because party
control was divided 50-50.) The House of Representatives, controlled by a
slim Democratic majority, rapidly approved the measure (234-193; four-
teen Republicans voted for the bill).”? President Biden signed the Bipartisan
Safer Communities Act into law on June 25. It was the first significant new
gun bill passed by Congress in nearly thirty years. In a moment of political
irony, the same day that the Senate approved the new gun bill, the Supreme
Court handed down its decision in the case of NYSRPA v. Bruen, striking
down New York State’s century-old discretionary “may issue” pistol permit
law and expanding the definition of gun rights to the streets (see Chapter 2).
The House had earlier moved to strengthen gun laws by approving bills to
expand gun purchase background checks to include those at gun shows, over
the internet, and for certain private transactions, and to expand the federal
background check process. It also passed a new assault weapons ban, but
none of these bills came to a vote in the Senate.

Passage of the Senate bill was all but assured in the House, given Democrats’
support for stronger gun laws. Thus the critical battle was in the Senate, where
the successful effort was led by Senator Chris Murphy (D-CT). He had just
won election to the U.S. Senate in 2012 when he, along with the rest of the
country, learned of the Sandy Hook elementary school massacre. Before his
election to the Senate Murphy had served in the House of Representatives
from the Connecticut district that included Sandy Hook. An anguished
Senator Murphy took to the Senate floor shortly after the Uvalde shooting
to plead with and demand of his colleagues that they take action: “I'm here
on this floor to beg — to literally get down on my hands and knees — to
beg my colleagues. Find a path forward here. Work with us to find a way to
pass laws that make this less likely.””* Senators formed a working group of
10 Republicans and 10 Democrats to draft a gun bill. All agreed that, given
a Senate split 50-50 between the two parties (the Democrats nominally con-
trolled the chamber by virtue of the Democratic Vice President, Kamala
Harris, who cast the tie-breaking vote as president of the Senate in favor of
Democratic control), plus the need to overcome an expected filibuster threat
requiring 60 votes to overcome, the window of opportunity was likely narrow
and brief.

Working behind closed doors, the group produced a bill that included
provisions favored by both parties. Exemplifying the compromise nature
of the bill was a provision to provide $750 million in funding for the states
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to encourage them to implement and improve so-called “red flag” laws, also
called Extreme Risk Protection Order measures. These laws, which have been
adopted in 20 states, allow guns to be temporarily removed from individuals
deemed as posing an imminent threat to themselves or others, with a subse-
quent hearing held to determine if the initial decision to remove guns should
be extended. Proponents had long sought a national red flag law.”* This new
provision encourages states by subsidy rather than requiring state action.

Other provisions of the Bipartisan Safer Communities Act included
enhanced background checks for gun buyers younger than 21; closing the
“boyfriend loophole,” meaning that dating partners formerly not covered
under current federal law could be barred from having guns for committing
domestic abuse; a provision that for the first time prohibited interstate gun
trafficking and straw purchases (guns bought by someone who can legally
do so in order to then pass the guns to those barred from making such pur-
chases); and clarification of the definition of gun sellers who need to obtain
a federal firearms license to sell guns. The law also included $250 million for
community anti-violence programs, $1 billion for a variety of mental health
programs, and over $2 billion for improved school-based mental health ser-
vices, safety programs, and violence prevention.””

The enactment of this new, if limited gun law raised a key question: why
didn’t gridlock prevail when previous efforts, including after the 2012 Sandy
Hook shooting, failed? First, sustained public outrage and media coverage
brought significant pressure to bear on Congress, including on Republican
members representing conservative states. For example, Senator Jodi Ernst
(R-TA) reported that constituent calls coming into her office were running
6-1 urging congressional action. Senator Shelley Moore Capito (R-WV) said
she encountered similar “do something” sentiment from her state. Senate
Republican leader Mitch McConnell (KY; who also voted for the bill) cited
a poll of gun-owning households conducted by a conservative polling orga-
nization that reported between 79-84 percent support for the provisions
of the Senate gun bill. The very fact that McConnell gave his consent for
Republicans to participate in the bipartisan work group that crafted the bill
was an important signal that he would not oppose the effort. Second, the bill
contained provisions sought by both sides: for Democrats, improved gun
checks; for Republicans, new spending on school safety and mental health.
Third, Democrats, but especially, Republicans calculated that support for this
measure could be helpful among swing voters in the upcoming 2022 midterm
elections. And fourth, the bill’s modest and limited policy changes made it
easier to win bipartisan support.76
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The Bureau of Alcohol, Tobacco, Firearms, and Explosives

The ATF traces its history back to 1791, when Treasury Secretary Alexander
Hamilton created a tax on spirits that had to be collected by the department.
That tax was ended in 1802 but was reintroduced to help finance the Civil
War. Even then, the department had to hire people to track down tax evaders.
In 1919 the enactment of Prohibition prompted the creation of the Prohibition
Unit, which then became the Bureau of Prohibition, still part of the Treasury
Department. (It was under this office that Elliot Ness of Untouchables fame
operated in the 1920s and 1930s.) The unit became the Alcohol Tax Unit when
Prohibition ended in 1933. The unit was renamed the Alcohol and Tobacco
Tax Division in 1951, when it was given jurisdiction over newly instituted
tobacco taxes. (By this time, it was a part of the Internal Revenue Service [IRS]
in the Treasury Department.) Although first gaining jurisdiction over guns in
1942, arising from the gun regulations enacted in the 1930s, the agency was
given important additional jurisdiction over guns—and its current title—in
1968 as a result of the Gun Control Act of that year, which required the ATF
to issue licenses to firearms dealers and oversee proper record keeping. In
1972 the ATF was transferred from the IRS and given bureau status within
the Treasury. In 2003, the ATF was moved to the Department of Justice as
part of the reorganization of homeland security-related agencies.””

Although the bureau’s headquarters are located in Washington, DC, its
operations are relatively decentralized, as most ATF personnel operate from
regional offices around the country. The bureau is organized into two sec-
tions: regulatory enforcement and criminal enforcement. Matters dealing
with gun regulations, including licensing, gun tracing, illegal firearms trans-
port and possession, and explosives, are handled by criminal enforcement.
Although long involved in criminal investigations, the ATF possesses neither
the size nor the reputation of other federal law enforcement agencies such as
the FBI or the Secret Service. Virtually no other government agency is subject
to the same degree of vilification and denigration by gun groups.

The central political question regarding the ATF’s enforcement activities
revolves around two contradictory charges. The NRA and its allies charge
that the ATF ruthlessly and arbitrarily harasses honest gun owners and deal-
ers and that the agency is a loose cannon. Thus, the NRA has publicly and
repeatedly attacked the ATF over the years. In the late 1970s and early 1980s
this campaign against the ATF became both mean and angry. Ina 1981 NRA-
produced film called It Can Happen Here, ATF agents were depicted as “Nazi
gestapos” and “jackbooted fascists.””® During congressional hearings the fol-
lowing year Representative John Dingell, also an NRA board member, called
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ATF agents “knaves and rogues,” saying, “I would love to put them in jail.
I would dearly love it.” He continued, “I think they [the agents] are evil.””’
The demonizing of the ATF reached a fever pitch in the mid-1990s, as the
NRA and other opponents tarred the agency with claims of murder and per-
secution of allegedly innocent citizens. In a full-page newspaper ad run in
several national papers in March 1995, the NRA said that the ATF “deserves
public contempt.” Representative Harold Volkmer called the ATF “one of the
most Rambo-rogue law enforcement agencies in the United States.” In one
instance, radio talk show host G. Gordon Liddy counseled his listeners to
fire “head shots” at ATF agents who approached them because “they’ve [the
agents] got a vest underneath.” In 1995 more than 100 ATF agents received
death threats, which in some instances included threats against agents’ chil-
dren. Many attributed these vituperative attacks to the NRA’s bellicose rhet-
oric, even suggesting that such rhetoric might have contributed to extremist
actions, including the bombing of the federal office building in Oklahoma
City in 1995. A former NRA board member, David Edmondson, said of the
NRA’s attacks on the ATF that “I think these ads, which are going in a direc-
tion of radicalism and the militias, are embarrassing to the traditional market
of the N.R.A.—Joe Gun Owner.”%°

In contrast, gun control proponents and others have argued that the ATF is
a weak and relatively ineffective agency that has been buffeted by the prevail-
ing political winds, especially those stirred up by the NRA. The multiple and
relatively unpopular goals of the agency carve out a difficult bureaucratic mis-
sion. And given the characteristics of social regulatory agencies, we would expect
agency behavior to conform more closely to this view than to that of ATF critics.

ATF Performance

Much of the reputed laxity of ATF enforcement can be traced to its stated
objective of relying on voluntary compliance with many of the laws it is
charged with enforcing. Yet the enforcement problem predates even the ATF’s
modern incarnation.

During congressional hearings in 1965, for example, Treasury Department
officials acknowledged that only five employees were assigned full time to
enforce the 1934 and 1938 gun laws. In the previous thirty years the depart-
ment had obtained only one conviction involving the improper mailing of
firearms to individuals in states that required purchase permits. An ATF
representative reported that during 1980 the bureau had conducted only
103 investigations of firearms dealers and that only ten dealer licenses had
been revoked. In 1985 the ATF fielded only 400 inspectors to monitor what
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were then more than 200,000 gun dealers. In 1994 about 250 agents were
responsible for overseeing 280,000 dealers, and then-ATF director Steve
Higgins testified to Congress that, with existing understaffing problems, it
would take the agency 750 years to conduct background checks on all new
federal firearms license applicants. From 1972 to 2005 the ATF averaged
fewer than twenty license revocations per year; throughout the 2000s corrupt
gun dealers who violated criminal laws were almost never prosecuted.®!

To cite a different kind of regulatory lapse, in 1979 the ATF’s firearms
technology branch examined the Ingram MAC-10 pistol and recommended
that it be classified as a machine gun. This classification would have placed
strict controls on the weapon under the National Firearms Act of 1934, but
the agency’s firearms classification panel overturned the recommendation,
instead putting it in the semiautomatic category, thereby freeing it from
significant regulation. At the time fewer than 1,000 of these weapons had
been produced. But in the next three years production increased and the
weapon was used in a variety of crimes, including the murder of a Missouri
state trooper. In 1982 the ATF reassessed the status of the weapon and this
time classified it as a machine gun (the weapon is easily converted to either
semi- or fully automatic us.e).82 But in the reclassification process, the ATF
exempted the 32,000 MAC-10s produced or sold before 1982. Subsequently,
RPB Industries, Inc., in Texas has produced a variation of the MAC-10.

In the mid-1980s ATF and other government officials admitted that gun
smuggling and other illegal gun trafficking, as well as the Firearms Owners
Protection Act of 1986 (discussed earlier in this chapter), which limited the
ATF to conducting one random inspection of a gun dealer per year—even
dealers caught violating the law—had not been high enforcement priorities.*
An investigation in 1994 found that the United States was a major source of
illegal gun shipments to other countries, in part because the ATF lacked the
personnel to monitor the country’s then 280,000 gun dealers. The Associated
Press reported that Colombian drug lords, Japanese gangsters, Croatian
nationalists, Irish gunrunners, Argentine and Philippine rebels, and Mexican
drug gangs were among many international groups that had obtained arms
from the mostly unregulated United States dealers. Government officials
expressed concern that the illicit gun trade was on the verge of a significant
expansion to nations of the former Soviet bloc.®

The Political Balancing Act

The key bureaucratic trait of the ATF is its dependence on executive branch
superiors. Unlike other federal agencies, the ATF has no constituency to
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stand behind it in politically troubled times, nor does it possess statutory
independence, as do independent regulatory agencies (for example, the Food
and Drug Administration).

During the Carter administration, political attacks on the ATF were largely
fended off. In 1978, however, after the ATF announced plans to computerize
its records to facilitate gun tracing—a task legally delegated to the agency—the
NRA flooded Congress and the Treasury Department with angry mail aimed
at what it labeled the “gun police.” As a consequence, Congress denied the ATF
the $4.2 million appropriation to implement the program. When the ATF then
said that it could still fund the program from other budget lines, Congress cut
the agency’s appropriation by that amount.®> ATF opponents found an ally in
Ronald Reagan, who moved early in 1981 to abolish the agency entirely, a fate
avoided only because of the intervention of Treasury Secretary Donald Regan,
who did allow significant budget cuts. In the fall of 1981 Reagan proposed to
shift some ATF responsibilities (such as tax collection) back to the IRS, with
the ATF’s special agents to be transferred to the Secret Service. At the time, the
ATF employed 3,900 people and had an operating budget of $160 million.

The proposal initially met with approval from the NRA and dismay from
the ATF. One employee commented, “The N.R.A. has finally won.” The
agency director said that the ATF was being “destroyed by cuts that are in
large measure due to the N.R.A. campaign against us.”®® Despite the initial
outcry, the ATF’s days seemed numbered until the NRA and its congressional
allies realized that the cure might be worse than the disease (they were tipped
off in part by the curious reticence of some gun control proponents to speak
out against the plan). Instead of keeping gun control in the hands of a belea-
guered, low-prestige agency, the new proposal would lodge this authority in
the hands of the highly respected, efficient, and fully computerized Secret
Service. Labels such as “jack-booted fascists” would never stick to the agency
that guards the life of the president.

What followed was furious backpedaling. The plan was suddenly found
to be “ill advised” and “unworkable.” Representative Dingell claimed that
the plan would sully whatever new agencies adopted the ATF mission and
employees. “Mix dirty water with clean water ... and you get dirty water every
time,” he said. The plan was thus killed, although the agency underwent fur-
ther budget cuts.®” According to the Congressional Quarterly, the proposal
died because it met with “fierce opposition from gun owners ... led by the
National Rifle Association, a frequent harsh critic of the BATE.”®® The NRA’s
subsequent “shrill attacks” on the Reagan administration for continuing to
promote the plan before the final agreement to kill it earned the ire of Reagan
adviser Edwin Meese, among others.
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By the end of Reagan’s administration, the ATF had grown to nearly the
size it had maintained in the 1970s and had improved its reputation by suc-
cessful investigations of abortion clinic bombings and crime activities of
armed neo-Nazis and other extremist groups.® Even so, it still trod carefully
where gun activities were concerned. For example, it stopped monitoring the
thousands of gun shows held yearly around the country, despite the general
acknowledgment that widespread illegal gun trafficking occurred at such
shows. “If we wanted to,” said ATF head Stephen Higgins, “we could go to a
gun show and arrest people coming out and just line 'em up.””

Further, the ATF suffered a serious loss of prestige in 1993 over its han-
dling of a raid in February on the heavily fortified and armed compound of
the Branch Davidian cult near Waco, Texas. (Some have erroneously tied the
ATF to the botched raid on Ruby Ridge, Idaho, in 1992, where the agency was
not involved.) Four ATF agents were killed and twenty were wounded in an
initial assault on the compound, leading to a two-month standoff. FBI agents
eventually stormed the fortress, and the cult leader ordered the structure
burned to the ground, killing nearly all of those inside. A subsequent report
sharply criticized the ATF for mishandling the raid and then lying to cover
up its mistakes. Later in 1993 Vice President Al Gore headed a committee that
proposed merging the ATF into the FBI (along with the Drug Enforcement
Agency). This time, the plan was motivated not by animus toward gun con-
trol but by concern for budget efficiency. The plan was dropped, however, and
the new ATF director, former Secret Service director John Magaw, worked
to improve agency morale and effectiveness. Magaw’s organizational reforms
and a backlash of sympathy for the agency after the Oklahoma City bombing
(in which ATF agents were killed and which was also investigated by the ATF)
helped the agency’s reputation.”®

The Clinton administration’s support for gun controls meant an expanded
mission for the ATF. In 1994, for example, the ATF extended the prohibition
on armor-piercing bullets to certain bullets that formerly could not be fired
from handguns. Rapid-fire, “street sweeper” shotguns were subjected to strict
ATF regulation on the directive of Treasury Secretary Lloyd Bentsen. Owners
of the 18,000 such weapons in circulation were required to submit to registra-
tion, fingerprinting, and photographing (the weapon had been developed for
military and riot-control purposes in South Africa). Dealers in such weapons
were also subjected to new fees and regulations.”

Under the George W. Bush administration, the ATF was renamed the
Bureau of Alcohol, Tobacco, Firearms, and Explosives (although most refer-
ences to the agency continued to use the acronym “ATF”) to accommodate
investigations related to explosives. Yet the agency underwent sharp budget
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cuts, despite the government’s greater commitment to fighting terrorism after
9/11. This trend was consistent with the administration’s general hostility to
gun regulation and sympathy with the goals of the ATF-hostile NRA. In 2006
ATF director Carl J. Truscott was forced to resign amid allegations that he had
expended extravagant sums of agency money on building construction, office
furniture, and other building upgrades at a time when agency allocations for
new cars, bulletproof vests, and other basic items were being cut. For the next
seven years the ATF functioned without a permanent agency head, as the
NRA and allies successfully opposed any nominee offered up to the Senate
for confirmation until President Obama won approval of then-acting director
Todd Jones as part of a deal with Senate Republicans to approve a package of
nominees in 2013. Jones left the position in 2015, however, leaving the agency
without a permanent director until President Joe Biden finally won approval
of lawyer and career prosecutor Steve Dettelbach in 2022. By one account, the
absence of a permanent agency head has hampered the ATF’s ability to moni-
tor the 10,000 gun shops operating in America along the Mexican border that
have become a primary source of assault weapons and other firearms that
have fueled the escalating gang-led drug war in Mexico.”?

The agency was pummeled for its botched handling of a covert opera-
tion dubbed Operation Fast and Furious when congressional committees
launched what turned out to be over a dozen investigations, beginning in 2011
and spanning over four years. Fast and Furious was the name for the ATF’s
operation to trace illegal gun trafficking from the United States to Mexican
gangs. Agents allowed about 2,000 guns to cross into Mexico in order to trace
their course and move against the trafficking ring. While law enforcement
will sometimes allow illegal activity to occur (drug trafficking, for example)
in order to ensnare an entire criminal network, as was the case here, some of
the 2,000 guns turned up at Mexican crime scenes, including two at the loca-
tion where an American agent was killed. The operation, begun in 2009, was
shut down at the end of 2010; the Bush administration had conducted a sim-
ilar operation, Operation Wide Receiver, in 2007 and 2008. Again, the ATF
suffered a black eye and a tarnished reputation.”® During the NRA-friendly
Trump administration, NRA influence over ATF policy was underscored by
the revelation that an NRA-connected lobbyist had drafted a policy docu-
ment for the ATF recommending the loosening of several gun restrictions,
including allowing gun dealers to sell across state lines, relaxing restrictions
on gun silencers, providing less scrutiny of gun dealers, and loosening of gun
imports from nations like Russia.””

During President Donald Trump’s administration, the ATF found little
support from a president elected with the vocal backing of the NRA. In his
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one move to strengthen gun laws, Trump directed that the ATF ban “bump
stocks,” devices that fit onto some semi-automatic rifles that allows them
to fire in full-auto mode. Under President Joe Biden, the agency has fared
better. In particular, Biden directed the ATF to ban “ghost guns,” firearms
made without any identifying serial numbers that have been increasingly
used by criminals, and “pistol braces,” steadying devices attachable to certain
semi-automatic pistols that makes them useable as rifles.”®

Political Assessment

The NRA’s depiction of the ATF as an out-of-control agency that has exceeded
its mandate is a claim that is virtually without foundation.”” Although it has
no doubt instituted some unjustified prosecutions (an inevitable consequence
for any law enforcement agency), its overall record suggests a contrary conclu-
sion. The exaggerated and even wild claims leveled by the NRA are explain-
able as (1) part of the NRA’s political tactic of identifying and attacking an
external “enemy” around which it can rally its partisans, (2) a political tactic
to put the ATF on the defensive in an effort to hobble its watchdog activities,
and (3) the NRA’s long-time opposition to any and all government regulation
of guns.”®

The ATF has labored under several bureaucratic and political handicaps.
First, it has no native constituency to provide political support from outside
the government. Similar agencies, such as the FBI, the Secret Service, and
the CIA, are in similar circumstances, yet these agencies have been able to
compensate for this political deficiency by building strong national reputa-
tions for crime fighting and national security work that have insulated them
from budget cuts and political attacks. The smaller ATF (its 2018 budget was
$1.27 billion, little changed from its $900 million from ten years earlier, and
only a fraction of the size of the FBI’s) has generally been considered a “sec-
ond-string” enforcement agency, dealing with less glamorous elements of
law enforcement. This becomes clear when the ATF is compared with other
federal law enforcement agencies, including the FBI, 