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Who are those guys? What does it all mean - the Marvel Comics costumes, the orchestrated gantry stunts, the banners,
the Santa oultfits, the nooses, the desperate measures? nl

If you give a father no options, you leave him no choice. Fatherhood is under attack in a way inconceivable 30 years
ago. n2

INTRODUCTION

Divorce law has long been a site of contestation and struggle. The question of how law responds to the 'transformations
of intimacy' n3 which frame family practices n4 has been, in a sense, the very stuff of family law. There are signs,
however, that the nature of these struggles may be changing in the area of post-divorce/separation contact. The legal
status, responsibilities and rights of men who are fathers - married or unmarried, cohabiting or separated, biological or
social in nature - is a topic with a long and well-documented history. Yet recent events in the UK and elsewhere suggest a
heightening of concern about - and, in particular, a growing politicisation of - the relationship between law and fatherhood.

n5 This article seeks to address the arguments presented by, and possible impact of, fathers' rights organisations in
seeking to set a reform agenda in this area of law in the UK. Internationally, an increasingly vocal, visible and organised
fathers' rights movement has been credited with influencing perceptions of the politics of family justice. n6 Fathers, it
is argued, have become the 'new victims' of family law justice systems which have somehow moved 'too far' in favour of
mothers. What follows presents an attempt to understand these developments. In particular, this paper seeks to explore the
emergence of a 'new militant' direct action fathers' rights agenda, best illustrated in the UK context by the group 'Fathers
4 Justice'. n7

WHAT HAPPENED? FATHERS 4 JUSTICE AND LAW REFORM: THE 'OUTLAW FATHERS FIGHT BACK'

'We have drawn a line in the sand and have declared that we will no longer tolerate the breaking of the sacred bond
between parents and child by the state ... We will finish what we have begun. For our children.' n8

Fathers' rights organisations, like the broader men's movement with which they have become associated, are a well-
established presence in debates about family law reform, both in the UK and internationally. n9 There is, of course, no
one fathers' rights perspective. n10 Within a loosely based coalition there exist a diversity of approaches and political
views. nl1l Fathers 4 Justice are a relatively new organisation in the field and have attracted considerable media attention

n12 as aresult of a series of demonstrations involving fathers and their supporters. n13 Their protests have been diverse
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in form, organisation/planning and public visibility. They have encompassed: the traditional civil rights march; nl4
physical attacks on government offices (in particular those of the Children and Family Court Advisory and Support Service
(CAFCASYS)); protests outside the homes of solicitors, barristers and judges n15 (as well as, in September 2004, the
British Royal Family); and a series of confrontations with senior government figures including, in May 2004, an incident
which involved the throwing of a condom of purple flour at the British Prime Minister. n16 Fathers 4 Justice have become
perhaps most well known, however, for a series of protests involving men dressed as comic book characters scaling a
succession of cranes, bridges, courthouses and other public structures and buildings around the country. Described as
'straining at the leash' n17 in their desire to engage in civil disobedience, activists from Fathers 4 Justice have, to date,
staged numerous protests in cities across Britain, with fathers 'dressed as Batman, Robin, Superman and Spiderman’ n18
becoming an increasingly common sight across bridges, gantries and other public buildings.

The development of case-law and detail of the policy agendas which have informed the rapidly shifting debate around
contact law reform are beyond the scope of this paper. n19 What has become clear, however, and an issue on which
there appears to be general agreement, is that there has been a 'ratcheting up' of the contact debate in the period during
which Fathers 4 Justice have been active. Senior judicial figures have made public what would normally have been
private rulings, making clear their belief that the family justice system has frequently failed fathers (a development which
prompted the observation that 'twelve months ago such judgements would have been unthinkable’). n20 The extensive
media coverage of the Fathers 4 Justice campaign, backed notably by the public support of Bob Geldof, n21 has been
both critical as well as broadly supportive of the means, as well as the ends, of the organisation. n22 There is little
doubt, however, that politicians and policy makers have taken notice of the growing public profile of fathers' rights which
has resulted. In April 2004, the government announced it was committed to introduce 'new laws to end the child custody
wars' n23 in the form of a Green Paper outlining proposals aimed at diverting divorcing parents, as far as possible,
from the courts; promoting ‘generous parenting for both'; and introducing early intervention schemes based on the ‘clear
expectation’ that both parents will have the time to form a meaningful relationship with the child (see below). Prior to the
subsequent publication of Parental Separation: Children's Needs and Parents' Responsibilities in July 2004, n24 the then
Leader of the Conservative Party announced the commitment of his party to the 'strong presumption' that fathers should
have equal rights. The climate of debate, he acknowledged, had shifted in recent years as a result of the protests of fathers;
a change which then needed to be reflected in law reform.

Many have broadly welcomed the attempt on the part of the government to seek an end to the adversarial system
in contact disputes. The debate at the time of writing is focused on the introduction of early intervention schemes and
parenting plans, a revising of the available court sanctions and reforms aimed at shifting the attitudes and behaviour of
parents towards divorce and separation. n25 The proposals have been considered by Fathers 4 Justice, however, to be 'toc
little, too late'. n26 Why? The Fathers 4 Justice campaign addresses a broad range of issues. It calls for the establishment
of a 'Bill of Rights' for the family, for the institution of ‘an open and accountable system of family law open to public and
parliamentary scrutiny', for an end to fathers being 'robbed' by 'profiteering' legal agents (who are seen as on a 'grotesque
gravy chain’); n27 and, in particular, it demands the secure enforcement of contact orders via appropriately punitive
penalties for those resident parents (predominantly mothers) who default. There is one core demand, however, in relation
to which the government has steadfastly refused to move; that is, the institution of a legal presumption to contact and
shared equal parenting, whereby non-resident parents will, it is proposed, have a legal right to see their children. n28

How is one to make sense of these events? For all their public visibility in recent years and the high media profile of
Fathers 4 Justice in shaping the climate of debate in Britain, their success in influencing government policy has arguably
been limited. Shared equal parenting has been explicitly and unequivocally rejected. n29 The government's position has
been informed, rather, by the insights of research, including that of socio-legal scholarship, n30 which has directly
countered key points advanced by Fathers 4 Justice; the assumption, for example, that the vast majority of men are, in
fact, equal carers n31 and the belief that the '50/50' shared parenting split is, in the vast majority of cases, workable
in material and practical terms. n32 Critics have noted the conceptual ambiguity of the 'meaningful relationship' with
children sought by fathers' rights activists. n33 Concern has also been expressed over the consequences for women of
the enforcement of court orders of the kind sought and related issues around post-separation financial arrangements.

n34 The central claim that fathers are now the 'victims' of family law has been described as profoundly wrong. Several
academic commentators have suggested, rather, that it is the needs and choices of women and children which have, if
anything, been marginalised by the growing focus on fatherhood within the law relating to contact (see further below).

In the remainder of this article | wish to chart a way through the apparent disjuncture between, on the one hand,
official discourse, research studies and policy goals; and, on the other, what appear to be the lived realities of many of
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these men's lives - a social experience of divorce which has led to a perception on the part of apparently growing numbers
of men that family law and the family justice system are unjust, oppressive and somehow corrupt in how they treat fathers.
It is necessary, first, to consider how divorce has been conceptualised in the growing debate about contact.

RECONCEPTUALISING POST-SEPARATION FAMILY LIFE: THE NEW FATHERHOOD AND THE GOOD
DIVORCE

‘We are at war now, and that war will continue until such time as the Government starts taking the crisis in family
law seriously. The gloves are off. There is a difficult time ahead, but we are prepared for it." n35

Divorce, Kaganas and Day Sclater have argued, n36 is a process which obliges parents to ‘position themselves in
relation to a range of often competing discourses (legal, welfare, therapeutic and, more recently, human rights) and to
find ways of living alongside them'. n37 A plurality of different forms of expertise come together in the construction of
family policy formulation around contact. n38 A range of discourses and institutional practices may serve to contain
diverse aspects of this process, 'providing frameworks in which the experiences of divorcing parents take shape'. Divorce,
however, is 'framed at the intersections of legal practice, social policy, welfare ideology, relationship breakdown and
personal pain'. n39

This kind of conceptualisation of divorce has proved influential within a range of studies in recent years which have
sought to unpack the emergence of what has been described as the dominant welfare discourse in the field of family policy.
Within the 'new welfarism', it is argued, children have been conceptualised as vulnerable and divorce and separation have
been seen as particularly damaging, both for the individuals concerned, for children and for society. n40 Located within
the context of a political refocusing on ideas of citizenship and responsibility n41 there has occurred, Smart and Neale
suggest, n42 no less than a clear and determined attempt to effect 'social engineering' in the area of the family by, in
Smart's words, ‘changing the very nature of post-divorce family life’; n43 no less than a 'paradigm shift' in how the state
relates to the family. n44 In this process a repositioning of fatherhood has been widely seen as a central element. Ideas of
‘good' fatherhood, that is, have been 'reconstructed', 'reconstituted’, ‘remade’ (the used terms vary) in the legal regulation
of post-divorce family life. n45

This raises three important issues pertaining to an analysis of fathers' rights. First, what constitutes 'good enough' post-
divorce parenting is not, and has never been, universally agreed. It is not, as Boyd puts it, a matter of a neutral process
of norm creation. It is, rather, about struggles over meaning and desired norms, of the complex interrelationship between
social and legal knowledge(s) and power. n46 Secondly, the welfare discourse, as above, has involved a model of child
welfare that 'places cooperative parenting and contact with the non-resident parent at the centre of children's well-being’;

n47 a non-resident parent who is, in the majority of cases, the father. Thirdly, the new paradigm of divorce law has
positioned men and women in different ways as, variously, good, responsible (or irresponsible) subjects of divorce (see
below).

When seen against this backdrop, the arguments advanced by Fathers 4 Justice would, on the surface, appear to chime
in a number of respects with the dominant welfare discourse. They each evoke, for example, ideas of the vulnerable child
in need of contact with their father; of the responsible parent who should, in turn, facilitate or seek such contact. In short,
it has been argued, there has emerged a powerful and culturally hegemonic representation of good, benign fatherhood
in law; a father figure, and an approach to co-parenting, not dissimilar to that evoked by fathers' rights groups in their
critique of the law.

How accurate, in such a context, is the view that fathers have become the 'new victims' of contact law? In the next
section | shall look more closely at the arguments deployed by fathers' rights groups. | will then outline the growing
critical literature which has sought, drawing on diverse methodological and theoretical perspectives, to explore the policy
interventions made by fathers' rights organisations such as Fathers 4 Justice. | shall proceed, finally, to trace a way through
the apparent tensions and contradictions in this area. In looking beyond the issue of law and fathers' rights, | wish to set
out, tentatively, what may be happening in this area and explore why it should be the case that fathers' rights has become
an issue of such growing political importance in the field of family law.

ARE FATHERS REALLY THE 'NEW VICTIMS' OF CONTACT LAW? ARGUMENTS, MYTHS AND REALITIES
The rhetorical devices of Fathers 4 Justice

Fathers' rights agendas have played out in different ways across jurisdictions. n48 It is possible, nonetheless, to detect
within the now rich international literature n49 in the field some common rhetorical devices employed by the fathers'
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rights movement. These have involved:

. the embrace of the language of formal equality, n50 an appeal to 'treat fathers equally' which is evident, for example,
in the Fathers 4 Justice depiction of their activists as 'suffragents’; a campaign branding via use of the colour purple; n51

. a deployment of, and appeal to, formal legal rights (what Smart and Neale have characterised as evoking a self-
interested, individualised form of power); n52

. a claim to victim status, n53 as above, supported by the selective use of statistics n54 and a frequent, and
undoubtedly emotionally powerful, use of personal anecdotes of men's suffering in the field of family justice; n55

. a conflation of the interests of fathers and children, in such a way that they become, in effect, one and the same
thing; n56 and

. aconcern to protect or defend the (heterosexual) 'family’ from the social ills of father-absence; n57 and the 'growing
problem’ of lone motherhood. n58

This latter issue draws on a more general negative depiction of women, n59 a blaming of mothers in particular, n60
which has been seen as indicative of a strand of anti-feminism, if not misogyny, within the fathers' rights movement. n61
Mothers appear, variously, as ‘alimony drones', n62 'mendacious and vindictive', n63 'unruly' and ‘irresponsible’ figures.

n64 Lone motherhood, in particular, is linked to ideas of masculine crisis in such a way that father absence becomes both
a cause and consequence of social/family breakdown. n65 The Fathers 4 Justice website cites in this regard the examples
of youth offending, children growing up with 'multiple step-fathers' 'but denied access to their own dads', despair, debt,
poverty and childlessness on the part of men, anger, suicide, breakdown and social catastrophe as direct results of father-
absence. n66

In contrast to such an image of mothers, fathers are consistently depicted as respectable and socially ‘safe’ n67
subjects; 'sharer[s] of responsibilities’, n68 active participants in paid employment, child care and domestic labour. Men's
increasing role in the family is enmeshed with higher rates of women's' participation in the workforce. At the same time,
the findings of therapeutic, psychological and sociological research are drawn on so as to suggest a qualitative, as well as
guantative, shift in men's physical and emotional relationships to children and childcare, as well as in men's own self-
identification around ideas of commitment to ‘family life'. n69 Fatherhood is, above all, seen as a key provider for men
of a sense of secure, stable masculine identity. Fathers are 'carriers of rights', n70 individuals whose full citizenship is
then to be embodied, or denied, by a formal recognition of their equal status in the field of family law.

The New Fatherhood in Practice: A Case of '"Motherhood Descending'? n71

| have suggested that this depiction of fathers maps in a number of respects to the model of fatherhood associated with
the welfare discourse, as above. Yet what has this meant in practice? A growing theoretical and empirical research base
has questioned the consequences of these developments for parents who divorce - and, in particular, the impact of the
resulting 'new contact culture' on mothers. There now exists a body of research which suggests that the new fatherhood
has impacted on the practices of the courts, lawyers, family welfare professionals and parents; and the picture which
emerges is very different from that suggested by Fathers 4 Justice. n72

Research has identified, for example, the emergence in case-law of the figure of the 'implacably hostile', bad, selfish
mother; n73the double-standard at play whereby there would appear to be no such figure as the 'implacably irresponsible’
father. n74 Within the fathers' rights discourse it is assumed, rather, that fatherhood is only revealed as problematic for
law at the point of divorce or separation. Yet, Smart and Neale argue:

... for the majority of heterosexual couples who follow traditional child-care arrangements, fatherhood still does not
routinely provide an identity for a man nor necessarily an active, involved relationship with children ... men's behaviour
may well be changing [but] for the majority of fathers, fathering is something that they have to fit into a schedule
dominated by paid employment, which tends to mean that their core identity is generated elsewhere.' n75

There exists, in short, a disjuncture between the equality rhetoric advanced by groups such as Fathers 4 Justice and
the continuing (gendered) realities of parenting, both during subsisting relationships and after divorce/separation. It is the
resident parent, not the non-resident, who would then appear to be bound by the obligations of the co-operative parenting
project:

'‘Good mothers not only refrain from obstructing contact but actively facilitate it. Good fathers, at least for the purposes
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of contact, take some interest in their children and do not harm them or, generally speaking, behave violently to mothers.
Good parents co-operate and do not litigate." n76

Rhodes and Boyd, writing of developments in Australia and Canada respectively, note further consequences of the
new ideology of motherhood in family law, in particular in the constitution of stories about selfish mothers which, it is
suggested, can have implications for those women who do wish to raise genuine concerns about the capacity of some
fathers to care for their children. n77 This issue has assumed critical importance in relation to questions of violence.
Non-resident fathers, it has been argued, have been empowered by the new contact order culture in such a way that, as
the idea of the 'clean break' has been repositioned as undesirable, new pressures have been placed on women to agree
to contact arrangements, notwithstanding concerns that might be held about domestic violence. At the same time, it is
suggested, issues of violence have, in the context of a broader ideological promotion of the harmonious divorce, been
systematically marginalised within divorce mediation practice. n78 Research suggests, however, that the reasons for the
breakdown of contact arrangements may be far more complex than any image of women simply 'refusing’ access would
seem to suggest. n79

Leaving aside the questionable empirical reality of large numbers of mendacious mothers acting in this way, far from
women deploying a form of uni-directional power, as it has been termed, mothers may in fact be experiencing a form of
‘debilitative power' exercised on the part of fathers; that is, a constraining of their own drive to independency, autonomy
and self-development after separation. n80 Rhodes questions the broader assumptions underscoring a model of post-
separation parenting in which father absence appears to be seen as a more significant social problem than domestic
violence. The positioning of violence as 'exceptional’ - and of the hostile mother/aggrieved father dualism as a somehow
typical scenario - does not reflect, she argues, the realties of what is known about the presence of violence within many
marriages and, in particular, in the period following separation. n81 This theme is echoed in Kaganas's n82 analysis
of the development of case-law on parental responsibility in England and Wales, which suggests that to warrant the
description of 'bad father' a man must behave in some exceptionally callous ways; it is 'almost impossible to conceive
of a father who is harmful to children unless he inflicts direct violence on them'. n83 In a more recent review of the
development of case-law and policy, Kaganas and Day Sclater put the point starkly:

... the dominant welfare discourse [has been] interpreted so as to create so strong an association between contact and
welfare that neither risks to mothers' health nor, until recently, serious violence on the part of the non-resident father were
regarded as sufficient reason to deny an order.' n84

Where does all this leave the arguments of Fathers 4 Justice? To summarise my argument thus far. A body of
academic research, policy and professional literature has charted what appears to be an empowering of fathers as a result
of the emergence, embedding and consolidation of the new welfare discourse. Research suggests fathers are accorded
considerable significance. Indeed, fathers may have become so central to the new contact culture that it is the interests
of mothers which have been downgraded or, in Fineman's term, 'neutered'. n85 There has occurred, Smart suggests, an
‘erasure’ of a moral discourse of care in relation to motherhood. n86

Does this mean, however, that Fathers 4 Justice are simply wrong? That they somehow exemplify an anti-feminist
'‘backlash’ in family law and in society? Why is it felt - so strongly, and with such force - that law is systematically
discriminating against men, given the presence of a body of research which seems to suggest that, if anything, the opposite
is the case? Or are we dealing here, at its crudest, with a matter of 'false consciousness' on the part of these men? Men
who are, in reality, truly empowered if only they were to realise it?

There is, of course, no 'one’ divorce. Individual life-history and biography mediate the social experience of marriage
and separation, child-birth and child-rearing. The question of why some men turn to and invest in the subject position
of fathers' rights activist, and others do not, is beyond the scope of this paper. n87 We cannot ascertain from analysis
of representations of law within fathers' rights discourse a knowledge of the cultural, economic and psychological
investments individual men might make in adapting to (or, indeed, resisting) certain practices, attitudes and value systems
as they come to engage with law in the aftermath of marriage. By looking closer at recent research concerned with the
changing nature of post-divorce and separation family life it is possible, however, to find some answers to these questions.
Something is happening in this area which is, | want to suggest, of considerable significance - and which it would be
misleading to characterise simply as a 'reactionary' anti-feminist backlash on the part of men.

BEYOND BACKLASH: RETHINKING FATHERS' RIGHTS

Post-Separation Life: Gendered Rationalities, Gendered Lives
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Empirical research into post-separation life, whether it be following marriage or cohabitation, n88 suggests that the
prescriptions for good parenting to be found in law, along with related assumptions about what is best for children, have
indeed 'entered parents' vocabularies ... [and are] routinely used by parents as a framework for understanding and talking
about their experience'. n89 Kaganas and Day Sclater suggest, however, that although this might be accepted in the
abstract both women and men 'actively interpret it according to their own criteria'. Law's prescriptions, in short, are not
passively accepted. They are, rather, matters for 'active, often critical' n90 negotiation.

This point is of considerable significance in seeking to understand the changing status of fathers' rights agendas within
debates about contact law. Drawing on a growing body of research concerned with the 'fluid, evolutionary' nature of post-
separation life it is possible to make two points in this regard. First, research suggests, as above, that fathers are not alone
in framing 'the meaning of the dispute in terms of a battle of the sexes'. n91 Feelings of injustice can be perceived by both
women and men in terms of gender bias in law. That this should be so is, as Kaganas and Day Sclater observe, unsurprising.
Parenting remains, for all the arguments made by fathers' rights groups to the contrary, a profoundly gendered activity.

It is not 'adults' but predominantly mothers, for example, who tend to be depicted as 'sacrificing everything' for their
children. It is women who are judged, held responsible and are seen to have failed, or succeeded, in the acting out of this
duty of care in a way that most men arguably do not. Fathers continue to appear more ephemeral figures generally, ‘family
men' with a far more contingent relationship to the practical, everyday 'caring for' rather than ‘caring about' of children.
Law may thus be ascribing equal value to fathering and mothering. For many women, however, the recognition accorded
to motherhood within the new contact culture does not reflect the reality of their greater responsibilities for day-to-day
caring practices within the majority of post-separation households. The fact that Fathers 4 Justice should have secured a
high public profile in a relatively short space of time raises different questions; not least about how class and access to
social/cultural capital can mediate the way in which protest movements are constituted and come, in turn, to engage with
the media. n92

Secondly, if it is the case that women and men frame their grievances via reference to the welfare of children, they
would nonetheless appear to do so in ways which reflect their distinctive 'gendered lives' and what have been termed
‘gendered rationalities'; via a recognition, that is, that questions of gender difference frame and mediate many aspects
of social experience in relation to ideas of family life and parenting. n93 The way in which an emphasis on contact
can clash with women's drive to ‘independency’ n94 within the post-separation context has been noted above. What is
also becoming clear, however, is that the emergence of the new fatherhood might be reshaping men's interpretation and
experiences of separation. The rhetorical devices and the arguments deployed by fathers' rights movement, as detailed
above, would appear to resonate strongly with the discursive strategies at play within men's own negotiations and
experiences of divorce and separation. Both, for example, are marked by such features as:

. a denial, minimising or normalising of any conduct which, it is felt, might be subject to criticism; n95
. aroutine distinguishing of the 'good father' from those other men deemed 'bad’ 'feckless' or 'deadbeat’ fathers; n96

. a belief that a good father - a man who identifies with this subject position - both would and should ‘fight for' his
children, given the messages conveyed within the new contact culture; n97 and

. the deployment, noted above, of the 'bad mother' as a figure who, in failing the her children, further necessitates the
presence of the father, if necessary by recourse to law.

Each of the above relate to far wider shifts in social attitudes to family life, parenting and around what is now
considered to be acceptable behaviour on the part of men (whether it be within, or beyond, the home). Yet such issues of
gender difference and social change give an indication as to why it should be men, in particular, who then display a greater
propensity to evoke a rights discourse within the process of separation; and, in turn, engage in what has been termed
a distinctive 'masculinised discourse' of divorce. n98 The form of the protests of groups such as Fathers 4 Justice can
themselves be seen to be masculine in nature in this regard; public displays of physical endeavour, outward projects of an
inner anger. n99 Aspects of the new fatherhood - what it involves, what it calls into being - appear to correlate with this
tendency for men to relate to, and appeal in their engagements with law in terms of, a rights-based framework. It is, after
all, what a 'good father' would do. n100 Law's prescriptions towards consensus, however, on closer examination clash in
a number of respects with the emotional imperatives driving this engagement, not least in relation to the complex issue of
conflict - an issue which informs what | want to suggest is the contradictory nature of the fathers' rights engagement with
law.

Fatherhood, the Good Divorce and the Negation of Conflict
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‘It only takes one unreasonable person to kick over the apple stall.'" n101

| have suggested that, on one level, there appears to be a series of mutual resonances between the welfare discourse
and the arguments of Fathers 4 Justice. Conflating the interests of fathers and children, in particular, would appear an
effective strategy in raising the profile of fathers' rights in engaging with policy makers and government. Yet looking
closer the arguments of Fathers 4 Justice, and the fathers' rights movement more generally, stand in what is a far more
ambivalent relationship to the welfare discourse than might at first appear to be the case - in particular in relation to the
issue of emotion, the negation of conflict and the idea that contact and consensus between the parties is itself a somehow
a priori social good. n102

Why is this so? The public protests of Fathers 4 Justice and the resulting visibility of the emotional imperatives
driving them - the profound sense, for example, of injustice, anger, betrayal and loss on display (see further below) -
clashes starkly, indeed violently at times, with an official discourse which suggests that divorce has now evolved into an
arena somehow 'beyond politics'. n103 There is in this regard, rather curiously, a shared acceptance between fathers'
rights organisations and their diverse critics that questions of equity, morality and politics cannot, in fact, be effaced from
the debate around contact and divorce. For Fathers 4 Justice the dominant interpretation of the terms children's welfare
and best interests of the children by judges, lawyers, mediators and welfare officers is seen to conceal a powerful moral
agenda; one never explicitly acknowledged, but which is unjust to men in the way in which it fails to recognise the new
realities of men's lives as fathers. What it is suggested the law also fails to 'see’, however, and adequately to recognise,
is the force, nature and consequences of such conflict around separation - and, in particular, the evolving psychological
impact on men. It is precisely these psychological ambivalences of loss accompanying the end of human relationships
which, Day Sclater has argued, jar in a more general sense - for both women and men - with the powerful rhetoric of the
harmonious divorce central to the welfare discourse. n104

The dominant discourse, it is argued, has functioned in such a way as to negate the legitimacy of, and to deny the
space to articulate, these conflictual feelings of loss, guilt and anger; emotions which, Brown and Day Sclater suggest,
n105 almost inevitably accompany the process of divorce and the break up of family relationships. The psychological
processes of separation, in other words, are enmeshed with the gendered rationalities discussed above in ways which, in
turn, mediate how men and women experience divorce. This is evident, as above, in ways which appear to foster a view
on the part of men that it is somehow the legal system that is to blame for what they are experiencing, that law itself is
somehow 'at fault'. Yet the rise of fathers' rights agendas, in particular around this question of how men psychologically
respond to divorce and separation, is an issue bound up with something else - what has become a broader shift in the
nature of social relationships, not only between women and men, but also, importantly, between men and children.

Childhood, individualisation and change

The growing interest of fathers in issues of contact law reform has been linked with two interrelated processes; a
broader rise of individualisation within society n106 and an interconnected refiguring of understandings of children
and the idea of childhood. n107 The figure of the child has long been seen as the symbolic focus for questions of
social stability and integration. These debates around childhood have encompassed (and certainly cannot be confined
to) questions about the changing nature of adult interdependencies and, increasingly, issues of risk, anxiety and security
associated with the safety of children. n108 Whereas children used to 'cling to us for guidance into their/our futures', now
adults, in Jenks words 'cling to them for 'nostalgic' groundings because such change is both intolerable and disorienting
for us. They are lover, spouse, friend, workmate and, at a different level, symbolic representations for society itself'. n109

Such shifts in relation to childhood are of considerable significance in seeking to understand fathers' rights. The
relationship between men and children has, generally, become problematic in several respects. Hitherto normative ideas
of masculinity, not least in relation to men's status in the family and paid employment, are widely perceived to have
been fractured and reformed, contested and politicised as a result of shifts in women's paid employment. n110 While
the extent of change in men's participation in domestic work and child care remains contested, research suggests that
childhood may have assumed a different significance and duration within the life experience of many men; n111 and,
as children demand a labour (cognitive, affective and manual) that stands in marked contrast to practices associated with
ideas of 'good fatherhood' prevailing at earlier historical moments, n112 men's relationship to children has shifted. In
such a context the figure of the child (indeed, the very body of the child - something to be 'owned’, split 50/50?) would
appear to have assumed a powerful experiential significance in providing meaning to many men's lives at a time of divorce
and separation; a moment of life transition itself often marked by feelings of disorientating change and uncertainty, not
least in relation to these issues of role and status in the family - the very concerns, it is important to recall, central to the
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fathers' rights discourse.

It is in the light of these shifting adult investments that the sense of loss of the child experienced in the processes
of divorce and separation would appear to be so keenly felt by many men. n113 This does not explain, however, why
the consequences of this should then be projected with such force onto the perceived failings of the legal system and of
family law more generally. It is in this regard that the dominant welfarist principle of care itself appears to further inform
a sense of grievance and injustice on the part of fathers. In what way? The problematic positioning of the vulnerable child
within the welfare discourse has been subject to extensive critical commentary. nl114 Critics have noted, in particular,
how children's voices have been interpreted, understood and processed in problematic ways. n115 The 'irrebuttable
presumption' in favour of contact, it is argued, can itself run counter to the views and feelings of children. n116 Yet it
would appear that the very ideal of co-parenting supported by law, far from being an unproblematic good, might serve to
fuel conflicts between divorcing parents in certain circumstances, notably where it is perceived to be the product, not of a
shared ideology, but of legal or financial coercion or other unresolved tensions; n117 tensions which, in the case of men
participating in fathers' rights organisations, there is clearly reason to believe might, indeed, remain unresolved.

Far from reducing conflict, the legislative interventions discussed above have been linked to an increase in the
frequency of disputes, n118 an issue which in turn relates to the psychological dimensions of separation for men and
women discussed above. The way in which the divorce process is negotiated and experienced has been seen as part of the
development of a broader 'project of the self' in the social conditions of late modernity. n119 The welfare discourse has
been described as exemplifying a new mode of governmentality in society, one marked by a growing pressure to behave
in standardised ways and to normative prescriptions. This is the context in which the 'good citizen' has been positioned,
across a range of legal contexts (not just in family law), n120 as an information-seeking subject, an individual who will
(given appropriate information/education) act in this case divorce) 'responsibly’. n121

The problem with this, it has been suggested, is that such pressure for private decisions to run on 'standard
biography' lines can run counter to the psychological realities of separation discussed above. Men, like women, may for
understandable psychological as well as practical/material reasons be focusing on the 'l' at a time when law is exhorting
them to focus on the 'we'. Like women, men appear to be reinterpreting the neutral language of welfarism in terms of
the lived realities of family life as it is experienced by them. n122 The problem, however, is that the very ideal of the
new fatherhood bound up with the new contact culture is itself pervaded by some profoundly contradictory assumptions,
not least about men's role as economic providers and carers, men simultaneously committed to their work, home and
children. If that is the case it is ho wonder, perhaps, that a sense of confusion would appear to pervade the grievances
of the fathers' rights movement. Many men, recent theoretical and empirical research on fatherhood suggests, do indeed
appear to be caught in a double-bind between these powerful discourses of provider/breadwinner and carer/nurturer; and,
in turn, dealing with feelings of loss and vulnerability by recourse to appeals to discourses of equity, justice and rights.

In such a context it becomes clearer to see perhaps why the appeal to a sense of belonging and community so effectively
projected by Fathers 4 Justice and other fathers' rights organisations, as well as the emotions evoked and the argumentative
strategies advanced, should appear so powerful, and to speak forcefully to, the lived experiences of significant numbers
of men at the present moment.

CONCLUSIONS

The limits of law in the regulation and management of intimate relationships has been well-documented. In facing
the 'normal chaos' n123 of family life, it is argued, law inevitably simplifies, reducing the insights of other disciplines
to its own ends. n124 Law 'deals in generalities and is ill-equipped to take full account of the complexities of human
behaviour'. n125 The open-ended, contradictory and double-edged nature of family law reform generally has been
widely noted within legal scholarship. n126 There is much evidence that the present court system in England and Wales
for dealing with contact disputes has serious faults; that it is, in particular, ill-adapted to deal with the difficult human
dilemmas involved in the enforcement of its orders. The present conflicts described in this paper may thus, on one level,
appear normal and inevitable features of what happens when law attempts to regulate human relationships.

There is, at the same time, much force to the argument that fathers' rights organisations have embraced and advocated
a distinctive anti-feminist politics. The 'sex war' rhetoric common to much of the media reporting of the contact debate,
both in the UK and elsewhere, strongly echoes the language of groups such as Fathers 4 Justice. Importantly, the fathers'
rights discourse systematically effaces questions about the consequences of applying gender-neutral norms to what
remain, for all the arguments advanced by Fathers 4 Justice to the contrary, highly gendered fields of practice. n127 It
betrays a failure, in marked contrast to much recent feminist scholarship, n128 to engage with the conceptual basis of
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the private family and broader questions about complexity and contradiction in law and legal regulation. Fatherhood itself
tends to be understood largely within psychologistic, personal and individualised terms, devoid of any appreciation of the
complex social and economic developments which now shape family practices.

Yet notwithstanding the above, | have argued in this article that it would be misleading to conceptualise what is taking
place in this area as somehow simply illustrating or as symptomatic of an anti-feminist 'backlash’ in the field of family
law. Such an argument curiously mirrors the thinking of the fathers' rights lobby in the way in which it tends to evoke a
uni-directional form of power (and, indeed, a central binary of the powerful/powerless mother/father). n129 The contact
debate, Rhodes has suggested, might more accurately be seen as exemplifying a new kind of political conflict in late
modernity, one based around a struggle for the redistribution of inequalities. n130 In seeking to make sense of recent
developments | have sought to draw out some of the complexities of the present debate. | have explored, in particular,
why fatherhood should have become such a contested issue in this area of law and in the way that it has. What may well
be taking place in law is more generally is something akin to what might be termed a ‘fragmentation’ of fatherhood. n131
| have argued that, in this particular context, it is necessary to recognise the complexity and contradictory nature of the
reconfiguration of gender relations framing the present debate about fathers and contact; and, following Smart, n132
acknowledge the 'different registers' of fathers' voices which may now be emerging around discourses of welfare, justice
and, increasingly, care. This involves engaging with wider processes of social change involving (among other things)
shifts in the structure and experience of employment, a reappraisal of issues of identity, commitment and responsibility
and, in particular, a rethinking of the relationship between men and children.

There exist, | have argued, profound contradictions within the fathers' rights discourse and the new fatherhood ideal
central to the new contact culture. This is evident in what 'good’ fatherhood is seen to involve, the obligations, rights and
responsibilities accruing to that status. Given the way in which the normalising processes underlying the 'saving marriages'
ideal has involved a pathologising of divorce, it is perhaps understandable that divorcing individuals should so often
appear to be caught up within a maelstrom of competing discourses. The way in which fathers' rights organisations relate
to and engage with law is illustrative of these broader tensions, not least in the slippage, noted above, between narratives
of welfare, justice and care. The relationship of fathers' rights organisations to the welfare discourse in particular is, |
have argued, more ambivalent than might at first appear to be the case. This is evident in the way in which the emotional
imperatives driving these protests sit uneasily with a dominant discourse focused on ideas of consensus. This negation of
emotion echoes the more general assumption, noted within a growing body of law and society scholarship, that law is a
phenomenon and social practice in which emotion is deemed to have little or no place. n133

The fathers' rights engagement with law powerfully counters any such assumption for it is, in essence, concerned
with emotion. In the experiences of men in dealing with the courts and lawyers, in the form and content of the reform
campaigns and the protests, a range of conflictual emotions appear as the 'very stuff' of fathers' rights politics; anxiety,
anger, compassion, disgust, enmity, fear, guilt, hate, humour, love, pleasure, remorse, resentment, sadness, shame. n13¢
Such emotions are as powerful as they are contradictory in how they relate to law in these debates. Law is simultaneously
'loved and loathed', desired and rejected. It is inadequate. Legal agents are decried for their failures in 'emotional
management'. Yet, at the same time, more law is called upon. Law does not simply embody violence. n135 Law does
violence in the way in which it tears asunder the 'sacred bond' between father and child. And, simultaneously, more
coercion, more violence from law is called for. Emotion is central to the articulation of the political strategy of the fathers'
rights movement. While the study of emotions has been explored in some detail in the context of criminal law and criminal
justice studies, n136 however, the contradictory and ambivalent relation between law and emotion in the field of family
law is an arguably less developed terrain. Such engagements might shed further light on the shifting narratives deployed
by the fathers' rights movement and help account for the passion and frequently anger driving the campaigns - emotions
which appear to cut-across appeals from elsewhere for these men to reconsider their actions and to act in more rational,
responsible, reasonable ways.

To conclude. There is considerable evidence to suggest that the fathers' rights movement has, across jurisdictions,
shaped and influenced the broader cultural context in which debates about family law are now taking place; that they
have, in particular, created a pressure to reform the system. n137 More research is needed on whether the rearticulation of
narratives of justice, care and welfare by fathers might be reflecting the emergence of a different consciousness on the part
of men; or, far from any such (pro-feminist?) 'embrace of responsibility’, whether what might be happening is in fact a
more familiar articulation of an essentially self-interested form of power. n138 Yet ultimately, as Day Sclater has argued,
perhaps real change in this area will require that parents 'of whatever gender' engage with these questions of emotion and:
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"... find better ways of dealing with the vulnerabilities that separation throws up. We must learn to grieve our losses
without acting out or dumping on the children. We can't go on disowning our feelings, imagining that our children, not us,
are the vulnerable ones... These are the displaced emotions that fuel legal battles. That's why changing the law won't solve
the real problems that fathers face. Solving those is much more difficult, because it means confronting ourselves.' n139

This article supports the claims of those who have suggested that the new fatherhood ideology has led in practice to a
devaluing of the social importance of mothers and mothering. It is unlikely that the issue of fathers' rights will 'go away'.
In the light of the arguments presented in this paper it is possible that these issues will be with us for some time and may
well, indeed, intensify in years to come.

Return to Text
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